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PAT RI E, 


TIBI. 


A Proeme to the third Part of the Inſtitutes, 


N the ſecond part of the Inſtitutes we have ſpo- 
ken onely of Acts of Parliament, (viz.) of 
Magna Carta, and many ancient and other Acts 
of Parliament, which we have explained, and 
7 therein obſerved which of them are declara- 
| i tory of the ancient Lawes of this Realme, 
which are introductory of new, and which 
mixt : All of them (excepting a very few ) 
concerning Common Pleas, and theſe two great 
Pronouns, Meum and Tuum. | 
In this Third part of the Iuſtitutes, we are to treat De malo, viz. of 
High Treaſon, and other Pleas of the Crowne, and Criminall Cauſes, moſt 
of them by AX of Parliament, and ſome by the Common Law: in 
which Caſes the Law ofall other is moſt neceſſary to be knowne, be- 
cauſe it concerneth the ſafety of his Majeſtie, the quiet ofthe Common- 
wealth, and the life, honour, fame, liberty, blood, wife, and poſteritie 
of the party accuſed, beſides the forfeiture of his lands, goods, and all 
that he hath : for it is truly ſaid of theſe Laws, Reliquæ leges privatorum 
omi num commodis proſpiciunt, he regiæ majeſtati, ſubditorum vitæ, ac pub- 
lice tranquillitati conſulunt. And that in theſe Caſes the ancient Maxime 
of the Law principally holdeth, Miſera ſervitus eſt, ubi jus eſt vagum, aut 
incognitum. And where ſome doth object againſt the lawes of Eng. 
Lind, that they are darke and hard to be underſtood; we have ſpecially in 
theſe and other parts of the Inſtitutes opened ſuch windowes, and made 
them ſo lightſome, and eaſie to be underſtood, as he that hath but rhe 
light of nature, (which Solomon calleth the candle of Almighty God, 
Prov. 20. 2.) adding induſtrie and diligence thereunto, may eaſtly 
diſcerne the ſame. Andthat may be verified of theſe Lawes, that Lex 
eſt lux, Prov. 6. 23. the Law it ſelfe is a light. See Rom. 2. 14. And when 
we conſider how many acts of Parliament(publiſhed in print)that have 
made new treaſons and other capitall offences, are either repealed by 
generallor expreſſe words,or expired : How many — ——— 
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the Inſtitutes 
Sect. 500. 


Malum non habet 
cficientem, ſed de- 
fictentem cauſam, 
E vill hath not au 
effic ient, but a de⸗ 
ficient cauſe,by 
reaſon of the 
want of ſome 
vertue or notable 
good, 


Stamford 


Bal. cont. 3. fo. 
148: 


35E, 3.ca.15; 


A Proeme. 


ders of treaſons, felonies, and other crimes, which are not warrantable 
by law at this day: And how few Book- caſes there have been publiſhed 
of treaſons, (though a ſubject of greateſt importance) & thoſe very ſlen- 
derly reported: We in reſpect of the places which we have holden, and 
of our own obſervation, and by often conferences with the Sdges of the 
law in former times concerning criminall cauſes or Plas of the Crowne, 
havg thonght good to publiſh this Third part of the Inſtitutes, whelkin 
we follow that old and ſure rule, uod judicandum eſt legibus, et non ex- 
emplis. A worke arduous, and full of ſuch difficultie, as none can either 
feele or beleeve, but he onely which maketh tryall of it. And albeit it 
did often terrifie me, yet could it not in tlie end make me deſiſt from my 
purpole; (eſpecially in this worke) ſo farre hath the love and honour of 
my country, to paſſe through all labours, doubts and difficulties, prevai- 
led with me. | 

This, as other parts of the Iuſtitutes, wee have ſet forth in our En- 

liſhrongue, nor onely for the reaſons in the Preface to the firſt Part 
of the Inſtitutes alledged, which wee preſume may ſatisfie any indiffe- 
rent and prudent reader: but ſpecially this Treatiſe of the Pleas of the 
Cromue, becauſe, as it appeareth by that which hath been ſaid, it con- 
cerneth all the ſubjects of the realme more neerly by many degrees, 
then any of the other. Hereunto you may adde that which Robert Hol- 
cothanEngliſh man ſurnamed Theologus magnus, upon the ſecond Chap- 
ter of the book of Wiſdome, in or about the 20. yeare of King E. 3. wrote 
to this effect. Narrant hiſtoriæ quod cum Willielmus dux Normannorum 
regnum Angliæ conquiſiviſſet, deliberavit quomods linguam Saxonicam poſ- 
fit deſtruere, & Angliam, & Normanniam in idiomate accordari, & ideo 
ordinavit, quod nullus in curia regia placitaret niſi in Gallico, & iterum quod 
puer quilibet ponendus ad literas addi ſceret Gallici, & per Gallicum Latinum, 
que duo uſque bodie ob ſervantur. Hec ille. But the ſtatute of 35 E. 3. 
cap. 15. made not long after Holcoth wrote, hath taken theſe edicts of a 
Conqueror away, and given due honour to our Engliſh language, which 
is as copious and ſignificant, and as able to expreſſe any thing in as few 
and apt words, as any other native language, that is ſpoken at this day. 
And (to ſpeake what we think) we would derive from the Conqueror 
as little as we could. 

When Henry the firſt died, all the iſſue male ofthe Conqueror, and of 
his ſonnes were dead without iſſue male. 

The wife of King H. I. was Mamde daughter of Malcolme King of Scot 
lud ſurnamed Canmor, and of Margaret his wife, who was the granchild 
of Edmond Iranſide King of England. viz. The ſaid King Edmond had 
iſſue Edward ſurnamed the Ouilam, becauſe he lived a long time beyond 
ſea vrith Salmon King of Hungary out of the extent of the lawes of this 
Realme. Edward had iſſue the ſaid Margaret his eldeſt daughter, famous 
for her piety and vertue; ſhe had iſſue Mamde wife of King H. 1. wha 
by her had iſſue Mamde, of whoſe Engliſh blood by Geffery Plantagenet 
Earle of Anjou all the Kings of England are lineally deſcended. 

We have in this Third part of the I»ſitwes cited our ancient Authors, 
and bookes of the Law, vi. Bracton, Britton, the Mirror of Iuſtices, Fle- 


ta, and many ancient records, never (that we know) before publiſhed, to 
this 


A Proeme. 


this end, that ſeeing the Pleas of the Crows are for themoſt part grounded 
upon, or declared by ſtatute Lawes, the ſtudious Reader may be inſtru- 
cted what the Common Law was before the making of thoſe ſtatutes, 
whereby he ſhall know, whether the ſtatutes were introductory of a 
new law, declaratory of the old, or mixt, and thereby perceive what was 
the reaſon and cauſe of the making of the ſame, which will greatly con- 
duce to the true underſtanding thereof. 

We ſhal firſt treat of the higheſt, and moſt hainous crime of High Trea- 
ſon,Crimen leſz Maj eſtatit; and of the reſt in order, as they are greater 
and more odious then others. 
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CAP. I. 
Of High Treaſon: 


s the ſtatute of 25 E. 3, Deprodicionibrs, is declared in 

2 — particular Cates, what offences thall be taken 
to be Treaſon, with this reſtrinion, That if any o⸗ 
\ ther caſe ſuppoſed to be treaſon ſhould happen befoze anp 
27 Juſtices, the Juſtices ſhould farry without going to 
7 fudgement of the treaſon, till the caſc be ſhewed tetoze 
the King and his Parliament , whether it ought to be 
adiudged treaſon oꝛ other felony : therefoze we wilt lay 
our foundation upon, and begin with that Ac of Par: 


liament, the Letter Whereof in proprio ĩdiomate enſueth. 


N Pint pur ceo que divers opinions ount eſtre eins ceux heures qen 
L \ caſe doit eſtre dit treaſon, & en quel caſe nemi, le roy a le requeſt des 

ſeigniours & commons ad fait declariſment que enſuiſt. Ceſtaſſavoire, 
quant home fait compaſſer ou imaginer la mort noſtre ſeigniar le roy, ma. 
dame ſa compaigne , 0u de our fitx eigne & heire, Ou ſi home tviolaſt la 
compaigne le roy, ou leigne file le roy ment marie, ou la compaigne leigue 
fitx & heire leroy. Ou fi home leve guerre enconter moſtre ſeignuar le roy 
en ſon realme , ou ſoit aidant as enemies noſtre dit ſeignior le roy en fon 
realme, donnant a eux aid, ou comfort en ſon rotalme, ou per aylours, & de 
ceo provablement ſoit attaint de overt fact per gents de lour condition. Et 
ſi home counterface le grand, ou privie Sealele roy, ou ſa monye. Et fr ho- 

me appert faux money en ceſt roialme counerfait al mony dangliterre, fi 
come la mom appelle * Luſheburgh,ou auter ſembleble a la dit mom dang- 
lirerre, ſachant le money eſtre faux , pur merchander ou payment faire ei 
diſceite noſtre dit ſeignior le roy & de ſon people. Et ſi home tuaſt Chance- 
lor, Treaſurer, ou Iuſtices noſtre ſeignior le roy del un Banke 0 del auter, 
Iuſtices in Eire & daſviſes et touts auters Iuſtices aſSignes de Oter &. Ter- 
miner * eſteaunts en lour places en feſants lour offices. Et foit a entendre que 

les caſes ſuiſnomes doit eſtre adjudge treaſon, que ſe extent a noſtre ſeigniour 
le roy & ſa roiall Majeſtie : Et de tiel manner de treaſon ia forfeiture des 

eſcheates appertenont a noſtre ſeignior le roy, cibien des teres & tenements 

tenus des autevs, come de lu meſme, 


B 3 Lem, 
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25 E. 3. cap. 2. 


Divers opinions: 
A fait Decla- 
ri ſement. 
Nota, This is a 
Lay for the moſt 
part Declaratory, 
but addeth alſo 
divers things to 
the ancient Law. 
" Luſhcburghs, 8 
alias Luxeaburghs 
were a kinde of 
baſe Coine to the 
likeneſſe of our 
Engliſh money, 
fo called, becauſe 
they were coined 
in Luſheburgh, 
which ſometime 
was an Earle- 
dome, and after 
a Dukedome, 
See Chaucer in the 
Prologue to the 
Moaks Tale, the 
Hoſt ſpeaking to 
a luſty Monk, 
ſich, God wot, u 
Liſhburghes pay 
Je, that is (upon 
the coherence of 
the Verſe) No 
payinent make ye 
that is not full 
and currant. 
* Injuiia ilata 
judici ſeu lock te- 
nents regis vide- 
eur if fi Regi illata, 
n:axime ſi fiat, in 
excrcente oſſicium. 


I H.4.cap. 10. 


1 E. 6. cap. 12. 


1 Mar. cap. 1. 
Seſl. 1, 


High Treaſon. Cap. . 


Item . divers opinions have been before this time, in 

what Caſe Treaſon ſhall be ſaid, and in what not; the 
King at the requeſt of the Lords and of the Commons, hath made a De- 
claration in the manner as hereafter followeth: That is to ſay, Whena 
man doth compaſſe or imagine the death of our Lord the King, of my 
Lady his Queene, or of their eldeſt ſonne and Heire: or if a man doe 
violate the Kings Compagnion, or the Kings eldeſt daughter unmar- 
ried, or the wife of the Kings eldeſt ſonne and heire: Or it a man doe 
levie warre againſt our Lord the King in his Realme, or be adherent to 
the Kings enemies in his Realme, giving to them aide and comfort in 
the Realme or elſewhere, and thereof be provably attainted of open 
deed by people oftheir condition. And if a man counterfeit the Kings 
great or privie Seale, or his money: and if a man bring falſe money in- 
to this Realme counterfeit tothe money of England, as the money cal- 
led Luſheburgh, or other like to the ſaid money of England, knowing 
the money to be falſe, ro merchandize or make payment, in deceipt 
of our ſaid Lord the King and of his people. And if a man ſlay the 
Chancellor, Treaſurer, or the Kings Juſtices of the one Bench or the 
other, Juſtices in Eire, or Juſtices of Aſſize, and all other Juſtices aſ- 
ſigned to heare and determine, being in their place doing rheir offices. 
And it is to be underſtood, that inthe caſes above rehearſed, it ought to 


be judged Treaſon, which extend to. our Lord the King and his 


Royall Majeſtic: And of ſuch Treaſon the forfeiture of the eſcheates 
pertaineth to our Lord the King, as well of the lands and tenements 
holden of others, as of himſelf. | | | 


And albeit nothing can concerne the King, his Crowne, and Dignity, moꝛe 
then Crimen læſæ Majeſtatis, Bigh Treaſon : Pet at the requeſt of his Lows 
and Commons, the bleſſed King by authoꝛito of Parliament made the Decla- 
ration, as is above-ſaid: and therefoꝛe, and fo2 other extellent lawes made at this 
Parliament, this was called Benedictum Parliamentum, as it well deſerved. 
Foz except it be Magna Charta, no other Act of Parliament hath had moꝛe ho- 
nour given unto if by the King, Lo2ds ſpirituall and tempozall, and the Com- 
mons of the Realme fo the time being in full Parliament, then this Ac con- 
cerning Treaſon hath had. Foz by the Statute of 1 H. 4. cap. 10, reciting that 
where at a Parliament holden 21 R,z. divers paynes of treaſon were oꝛdained 
by Statute, in as much as there was no man did know how to behave himlelfe, 
to doe, ſpeak, o2 ſay, foꝛ doubt of ſuch paines. It is enacted by the Ring, the 
Woꝛds and Commons.that in no time to come any treaſon be iudged otherwile, 
then it was o2dained by this Statute of 25 E.3. The like honour is given to it 
by the Statute of 1 E.6.cap.1 2, and by the Statutc of 1 Ma, cap. 1. Seſſ. 1. diffe- 
rent times, but all agreeing in the magnifying and extoll ing of this bleſſed Ac 
of 25 E. 3. Df this Act of 1 Mariæ, we ſhall ſpeak moze hercafter. But to pꝛo⸗ 
teed to give a light touch how other Acts of Parliament have been called. 
The Parliament holden at Drfo2d An, 42 H. 3.was called Inſanum Parliamen- 
tum. 12 E. 2. the Parliament of Whitetands, Albarum Fibularum 02 Metella- 
rum. 5 E. 3. Parliamentum bonum. 10 R. z. Parliamentom quod fecic mirabilia, 
that w2ought wonders, 21 R. 2. Magnũ Parliamentu. 6 H. 4. Parliamentũ indo- 
Ru, Lack-learning Parliament. 4 H. 6. Parliamentũ Fuſtiũ, the Parliament of 
Bats, The Seſſion of Parliament in An. 14 H,8.called the Black Parliament. 
The Act of E. s. was called Parliamentũ pium, the pious Parliament. And the 
ſaid Act of 1 Mar. Parliamentũ propitium, the Mercifull Parliantent. The Par- 
liaments of Queen Elizabeth ffiled Pia, juſta, & provida. The Parliament 
holden Anno 21 of King James, called Fœlix Parliamentum, the happy Parlia- 

mont, 


Cap. i. Hab Treaſon. 


ment. And the Parliament holden in the third yeare of gur Pqperaicne L 02d 
Ning Charles, Benedictum Parliamentum, the bleſſed Parliament The ſere⸗ 
rall reaſons of theſe fozmer Appellations appeare of Reco?d and in Viſfo2y, 
and the latter are yet freſh in memoꝛy. At the making of the Statute gf 25 E. 3. 
the High Courts of Juffice were kurniſhed with excellent men, viz. Sir 
William Shardſhill Kntght, (ſhoꝛtly wzitten in bookes Shard) Lo2d Chiefe Ju⸗ 
ſtite of the Kings Bench, and his Compagnions Juſtices of that Court; Sir 
John Stonor Lnight, commonly written in books Stone, ed Thiele Juice 
ol the Court of Common Pleas, and his Compagyigns Juſtices of that Court; 
and Gervaſius de VVilford, Lo2d Chiefe Baron of the Excheguer, men famous 
in their p2ofeſſion, and excellent in the knowledge of the Lawes. At the making 
of the Statute of 1 H. 4. were Sir VValter Clopton Bnight, Lo2d Chiefe Ju- 
ſtice of the Kings Bench, and his Compagnions Juſtices of that Court; and 
Sir V Villiam Thirning Knight, Lo2d Chiefe Juſtice of the Court of Common 
Pleas, and his Compagnions Juſtices of that Court; and Sir John Caſe 
Anight, Lo2d Chiefe Baron of the Exchequer ; men equail to any of their Pꝛe⸗ 
deceſſo2s in the knowledge of the Lawes. At the making of the Statute ok 
1 E. 6. were Sir Richard Liſter Knight, Lo2d Chiefs Juſtite of the Kings 
Bench, and his Compagnions Juſtices of that Court; and Sir Edward Mon- 
rague Linight, Lo2d Chiefs Juſtice of the Court of Common Pieas, and his 
Compagnions Juſtices of that Court; and Sir Roger CHolmeley Ani ght 
L 02d Chicfe Baron of the Exchequer ; men of that excellency, as they were 
worthy of the name of The Wozthics of the Lap. At the making of the @ta- 
tute of 1 Mar, were Hir Thomas Bromley Knight, Lo2d Chjefe Juſtice of the 
Lings Bench, and his Compagnions Juſtices-of that Eortt ; and Dir Richard 
Morgan knight, Lozd Chiefe Jufice of the Court of Common Pleas, and his 
Compagnions Juſtices of that Court: and Sir D. Brobk Knight, Low 
Chicfe Baron of the Exchequer, men renouned fo? their great knowledge and 
iudgement in their p2ofeſſion. All theſe we have named in the 75 — of them, 

and of their Families and Poſterities ; foz- that they'in their le verall times 
were great furtherers of theſe excellent Lawes concerning Treaſon. In memo- 
ria æterna erit juſtus. And all this was done in ſeverall ages, that the faire 
Willies and Roſes of the Crowne might flourith; and nok be ffajned by fevere 
and ſanguinary Statutes, But let us come to the Act it ſclfe, and foꝛ the bet⸗ 
ter underſtanding thereof, and of the Book-Cafes, and other Reco2ds groun⸗ 
ded upon the ſame : Let us divide this Act concerning High Treaſon into le⸗ 
vero Clalles 92 eads, and then pꝛoſecute the fame in oꝛder. 


By compaſſing o: bag re declaring the ſame by 


| | 15 
Eb | er- 1 Chancellor, 51 
ncth & _ 8 | | Treaſurer. | 


Juſtices of the one 5 
7 © Beneh or other. (An their pla- 
By killing and murde⸗ jake in kyre. > ces 96% 

| t 


L ring of the uſtiees of Aſſize. 
and Termiter, 
Ke. 5 


The ſecond concerneth Miola The Kings Conſort, oꝛ Queene. 
tion, that is, To Uiolate;o2/ The Kings Eldeſt Daughter unmarried, 
Carnally to know The Princes VVife,. 


The third is Lebying war againſt tho King. 


» Rot. Romana. 
17 E. z. m. 6. | 
Rot. Clauſ. 1 E. 
3. part, 1. memb. 


13. 
Artic.Cleri. 9E. 
3. cap. 15. & 16. 
Tr. 21 E. 3. cotram 
Rege Rot. 173. 
Privilegium ſecu. 
lare non competit 
ſeditioſo equitaati 
cum armu, c. 
ſecundum leges ec 
cle fe. 

25 E. 2. ſtat. 1. 
cap. 4. Which was 
before this Act. 
Mich. 3 1 E. 3. co- 
ram Rege Rot. 
55. Buck. Abbot 
de Miſſeny. 

See inthe Chap. 
of Clergy in what 
caſes the priyi- 
ledge of Clergy 
is taken away. 
To perſons Ec. 
ele ſiaſticall and 
Temporall. 
Bra. lib. 3. 120 
121.134, 137. 
Britten. 5. 18. 
Fleta. cap. 23. 30. 
Mirror. cap. 1. g. 
cap. 2. H. 11. 
de appeale de he- 
micide. 3 E. 3. 
cor. 383.25 E. z. 
42. cor. 139. 26 
aſſ. 27.3 H. 7. cap. 
1. 3 H. 7. 1. 13. 
21 H. 7. 31. 1. Mar. 
Dier. 104. Tr. 32 
E. 1. Coram Re- 
ge. 15.8 E. 2. Co- 
rone. 369.395. 
Cuſtum. de 
Norm. cap. 79. fo. 
94795. 33 H. 8. 
2p. 20. 

f & 2 Mar. c. 10. 
To Aliens. 


High Treaſon. Cap. 1. 
The fourth is adhering to the Kings enemies within the Realme, o2 with⸗ 
out, and declaring the ſame by ſome overt act. | 


| The Great Seale. 
The fifth is counterfeiting ofyThe Privie Seale. 
| The Kings Coyne. 


The ſirth and laſt, by bꝛing ing into this Realme counterfeit money to the 
likeneſſe ol the Kings Coine, 4c. 

So as Treaſon is Membrum diviſum, and theſe ſeverall Claſſes oꝛ Heads 
are Membra dividentia, And if the offence be not within one of theſe Claſſes oꝛ 
Heads, it is no Treaſon. 


C Treaſon] is derived from [crahir] which is treacherouliy to betray. 
Trahue, Betraped, and Trahiſon, per contractionem, Zrealon, is the betraying 
it ſelfe. 

Detegit imbelles animos; nil fortiter audens 
Proditio. 

Inter leges Canuti fo. i 1 S. ca. 61. Proditiones ( hlapoꝑd ryice) numerabantur 
inter ſeelera jure humano ine xpiabilia. Treaſon is divided into two parts, viz. 
Migh Treaſon, Alta proditio, and into Petit Treaſon, Proditio parva. The 
Latin woꝛd uſed in Law is Proditio (a Prodere) and thereof cometh Proditorie- 
which of neceſſity muſt be uſed in every Indictment of Treaſon, and cannot be 
expꝛeſſed by any other woꝛd, Periphꝛaſis, oꝛ Circumlocution. 


C Ad fait Declariſement.] This Law is for the moſt part Decla- 
top of the ancient Law, and therefoꝛe this wozd (Declariſemenc) is uſed. But 
yet the ſtudious Reader wall obſerve, that in divers Clauſes it addeth to the 
fozmer Law, whereunto this wozd (Dedlariſement) will ſuff iciently extend. 


C Quant Home, &c.], This ertendeth to both Sercs, Homo in- 


tluding both Pan and Woman, This Act is generall, and therekoꝛe extendeth 


to ſome perſons which claimed apztviledge to be exempted from Secular Juril⸗ 
diction. (Foz example,) Adam de Orleton Biſhop of Merefoꝛd was indicted of 
Pigh Treaſon fo2 aiding the Morcimers, &c. with Men, and Armour againſt 
ing E. z, &c. Whereupon he was arraigned, and alledged Se abſque oftenſa 
Dei, & Sanctæ Eceleſiæ, & abſque'licentia Domini ſummi Pontificis non poſſe 
nec debere reſpondere in hac parte. And thereupon the Archbithop of Canter⸗ 
bury, Yo2k, and Dublin, and their Suffracans came to the Barre, claimed his 
p2tviledge, and took him away; and he was ſo far from puniſhment, as he was 
After tranſlated to Wozceſter, and after to Wincheſter, But this Statute (to 
cleare all doubts) extendeth to all perſons, * as well Eccleſiaſticall as Tempo: 
rall, and ſo hath it ever ſince been put in execution, as hereafter in divers Ca- 
ſes it appeareth. See hereafter Cap. Murdre & Larceny, T 

A Pan that is non compos mentis, as ſhall te ſaid moꝛe fully hereafter in 
the nert Section, oz an Infant within the age of diſcretion is not (un home) 
within this Statute.;. fo2 the pꝛincipall end of puniſhment is, That others by 
his example may feare fo offend; It pœna ad paucos; metus ad omnes perveniat: 
But ſuch puniſhment can be no example to Mad:men; o2 Infants that are not of 
the age ol Diſcretion. And God fo2bid that in Caſes ſo penall, the Law ſhould 
not be certaine; and it it becertaine incaſe of ꝙur der and Felony, a fortiori, it 
ought to be certaine in caſe of Treaſon, 

Ik a man commit Treaſon o2 Felony and confeſſcth the ſame, o2 be thereof 
otherwiſe couvia, if afterward he become. De non ſane memorie (qui patitnrexi- 
lium mentis) he ſhall not be called to anſ wer: Oꝛ if after iudgement he tecome 
— non ſane memorie » he ſhall not be executed, fo2 it cannot be an example 
o others. | 

And all Aliens that are within the Realme-of England, and whoſe Sove- 

ratgnes 


th- 
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Cap. . High Treaſon. : 


raignes are in amity with the King of England, are within the-y2ofoction of the 
Uing, and doe owe a locall obedience to the King, (are homes Within this An) 
and if they commit High Treaſon againſt the King, they ſhell be puntſhedas 
Traptoꝛs, but otherwiſe it is of an Enemy, whereof you may reade at large, 


— 


Lib. 7 Calvins Cale, fol. õ, &e. & 1 7, &c. 


C Fair Compaſſer.] A et us fee firſt what the tompalling 02 ima- 
gining the death of a Subiect was befoze, and at the time of the making of 
this Statute = when Voluntas reputabatur pro fao. And b Bracton ſaith, 
that Spectatur voluntas & non ex itus, & nihil intereſt utrum quis oecidat, aut eau · 
ſam mortis præbeat · So as when the Law was ſo holden, he muſt cauſam morris 
przbere, that is, det lars the ſame by ſome open deed tending to the executionof 
his intent, 02 which might be cauſe of death, as Juſtice c Spigurnel repoztetha 
Caſe adiudged; What a mans wife went away with her Avowterer, and they 
d Compaſſed the deathof the husband. « as he was riding towards the Seſſions 
of Dier and Terminer and Gaole-delivery, they aſſaulted him and ſtroke him 
with weapons, that he fell downe as dead, whe they fled ; the Husband 
recovered and made Yue and Cry, and came to the Seſſions and ſhewedall this 
matter to the Juſtices, and upon the Warrant of the Juſtices, they were taken, 
indiced, and arraigned ; and all this ſpectall matter was found by WUerdic ; and 
it was adiudged that the man ſhould be hanged, and the woman burnt. And Sir 
William Beresford Chiefe Juſtice of the Common Pleas ſaid, That befozehim 
and his Compagnions Juſtices of Oier and Terminer and Gaole-delivery, a 
Pouth was arraigned. foz that he would have ſtolne the goods of his Paſker, and 
came to his 
all his fozce to habe cut his thoat; and thinking that he had inveedcut it, he fled, 
whereupon the Paſter cried aut, and his Neighbours appꝛehended the yoath ; 
and all this matter being found by ſpeciall Uerdic, in the end he was adiudged 
to be hanged. ic. Quia voluncas reputabitur pro facto. Do as it was not a bare 
tompalling oꝛ plotting of the death ol a man, either by wozd, oꝛ waiting, but ſuch 
an overt deed, as is atoꝛeſaid. io manifeſt the ſame. So as ifa man had compaſſed 
the death of another, and had uttered the ſame by wo2ds oz Whiting, yet he ihould 
not have died foz it, fo2 there wanted an overt dead tending to the execution of his 
compaſſing, © But ifa man had imagined to murder oz rob another, and to that in⸗ 
tent had become Inſidiator viarum, and aſaulted him, though he killed him not, 
noꝛ took any thing from him, yet was it lelony, fo2 thers was an overt deed. 
But in thole day2s, in the Caſe of the Kings if a man had compaſled, oz tmagtaed 
the death of the King (who is the Head of the Common-wealth) and had declared 
his compalſing,o2 imagination by woꝛds 02 waiting; this had been High Trea- 
fon, and a ſufficient overture by the ancient Law, And herewithagreeallour 
ancient Books. Glanvil ſaith, Cum quis de morte Regis, 8c. infamatur, &. 

Bracton in the title De criminibus læſæ majeſtaris. Ipſe accaſirus præloquutus 
faic mortem regis, And Britton. ſol, 16, Grand treaſon eſt à 'compaſſer noſtre 
mort. and fo. 39. b. Cyface lenenſor ſon appeale & c. que il oya meſme eẽi Tohn 
pur parler tiel mort, ou tiel treaſon & e. And Flera ſaith in his title De crimine lz+ 
{ſz majeſtatis, Si quis mortem regis auſu temerario machinatus ſuerit & e. quam v ĩ 
voluntatem non perduxit ad effectum. And the Mirror ſaith, Crime de maje- 
ſtie elt un peche horrible fait al roy &. ꝓ ceux ꝗ octirent le roy, du compaſſant 
a faire. And it will delight you (in reſped of reberend antiqatty) to heare a 
pꝛeſident of an appeale (which then and alter was in ufe) of high treaſon, en 
pleine pliarh &e. en temps roy Edmond en ceſtes parolx· Roceſyn iey dit vers Wa- 
ligrotillonq ꝗ a tiel jour tiel anne del raigne de tiel roy, en tiel lien vient celuy 
Waligrot a eẽi Rocelyn, et luy trova deſtre en eompany, et en aĩde enſemblement 
ove Atheling, Thurkild, Ballard, et autres de faire priſoner, ou entache pur oceire 
nrẽ ſeignior le roy Edmond, ou en auter manner p eoupe feloniouſment, et a ceo 
faire fuer encreinres aceo counſel celer, et a ceo felony iſſint fornir ſolong lont 
poier. By all which it is manifeft;that —— 


Maſters bed, where he lay aſleepe, and with a knifeattempted with * 


3 


4 See hereafter, 
cap. 73. 
Where & how 
Voluntas re puta- 
bat ur pro facto, by 
the ancient law, 
and the change 
thereof, 
b BraQon, fol. 
c 15 E. 2. tit. Cor. 
383. 
Note this word 
[compaſſed.} 
Sed hæc volun- 
tas non intellecta 
ſuit de voluntate 
nudis verbù, æut 
ſcriptis propalata, 
ſed mundo manife- 
ata ſuit per a- 
pertum factum, 
Id eſt, cum quis 
dederat opergmn, 
uartum in ipſd 
uit, ad occidendi, 
& ſic de ſimilibus. 
e Infidiator viark, 
See hereafter ca. 
5. De Hereſie. 


. Inflianr vi- 
aum without ta- 


king of ſome- 
what, reſol ved to 
be no felony, 
V. lib. i 1. fo. a. b. 
Al. Poulters 
Caſe. Vid. poſtea 
cap. 16. Robbery, 
in fine, 
cap. 14. lih g. e. 2. 
Brad. lib. 3. f. 118 
Britton fol. 16. & 


39. b. 

ote the word 
Compaſſe. 

Fle ta lib. 1. c. 21. 
Mirr. cap. 1. f. 5. 
cap. 2. C. 11. 
Note this word 
Compeſſ, 
Mirror c. 2. f. 11. 


De lappeale de 
22 = 
Rot. pat. 25. E. 3. 
part x, m. 6. 
vide Mic. 4H. . 
Cor am Rege. 
Rot. 2 3. 

zee hereof more 
in the 57 Cha, of 
Appeales. 
BraRon,Britton, 
Flera, &c. 


a 


| High-troafon 


Regaia, 


Mar. Par. pa. 51. 
Holling.pa.26.b, 
Mar. Weſtm. 

W. Malmesbury. 


Cuſtum.de Nor. 
cap. 14. 

Vide inter Indi- 
ctamenta de 17 
E. 4. de Th. Bur- 
dit ar. ſed judi- 
candum eſt legi- 
bus, & non exem · 
plis. 

21 liz. cap. 2. 

* Inter leges Alve- 
redi. cap. 4. 
Lib. by 124. 
Beverl ies caſe. 
Ovid. Scilicet 31 
ſuperis etiam for- 
rana luendacſt, 
Nec veniam /eſ0 


auminxe,caſius haber. 


23 H. 8. cap. 20. 
* 1& 2h. & 
Mor. ca. 10. 

4 BraQ. li. 3. fo. 
118. 

Britton. cap. 3. 
à di ſheriter. 
Glany. lib. 1. 


cap. 42. 

Fleta lib. 1. cap. 
41. f 
Mirror ca. 1. f. 5. 
Vers Roy de ta 
gre. 5 
4 13 Eliz, cap.i. 
not a declared, 
Brook tit, trea- 
ſon. 24. 

1H. 4.1. 19 H. 
6. 47. 13 H. 8. 
I 2. vide ins 
verb. © Per overt 
frit. 


3 Mar. Dier. iz 1. 
pl. 7. 


to kill the King, though it hath no other declaration thereof but by woꝛds, was 
the Common law. And lee hereafter, verb. per overt fait, et de ceo 


provablement, ic. 


C Fait compaſſer ou imaginer] So as there mutt be a compalting 
0} imagination, foꝛ an Act done per infortunium, without compaſling, intent, o2 
tmagination: is not within this Act, as it appeareth by the expꝛeſſe woꝛds there- 
of. Et actus non facit reum, niſi mens fit rea. And it᷑ it be not within the woꝛds 
of this Act, then by fo2ce of a clauſe hereafter, viz. Et pur ceo que pluſors auters, 
&e.- It cannot be adiuged treaſon, untill it be declared treaſon by Parliament, 
which is the remedie in that caſe, which the makers of the law pꝛovided in that 
caſe, This compaſſing, intent, oꝛ imagination, though ſecret is to be tryed by 
the peers, and to be diſcovered by cirtumſtances pꝛecedent, concomitant, and 
ſubſequent, with all endeavour evermoꝛe fo2 the T#fety of the King. This was 
the caſe of Sr. Walter Tirrel a French u night, who the firſt day ol Auguſt Ann. 
13 Williel, 2. Ann. dom. 1100 being a hunting with the Ring in the new: fo- 
reſt, was commanded by the King to ſhoot at a Hart, Exiic ergo telum volatile, 
et obſtante arbore in obliquum reflexum faciens, per medium cordis regem ſancia- 
vit, qui ſabito mortuus corruit. kd N 28 

It appeareth alſo by the Cuſtumier of Normandy treating of freaſon, and the 
expoſitton of the ſame, that this act was not treaſon, To calculate o2 ſeek to 
know by ſetting of a figure oꝛ witchcraft how long the King ſhall raigne oz live, 
is no treaſon, fo2 it is no compalſſinc, oꝛ imagination of the death of the King, 
within this ſtatute of 25 E. 3. And this appeareth by the iudgement of the Par⸗ 
tiament in 2 3. Eliz. whereby this offence was made felony dur ing the life of 
Queen Eliz. which befoze was puniſhable by fine and impꝛiſonment. 
Che ancient law was, that it a mad man had killed oz offered to kill the King, 
it was holden fo; treaſon: and ſo it appeareth by u ing Alfreds law befo2e the Con: 
queſt ,. and in lib. 4. in Beverlyes caſe, But nowby this ſtafitte and by loꝛte of 
theſe woꝛds, Fair eompaſſer on imaginer la mort, he that is in in compos mentis 
and totally depꝛiven ot all compaſſings,and imaginations; cannot commit Yieh 
Treaſon by compalfng oz imagining — the ing: loꝛ farioſus ſolo far 
rore punitur: but. it muſt be an abſolute mad und a totall depzivation of me⸗ 


moꝛie. And this appeareth by the ſtatate of 2. Hs. fo} thereby it is pꝛoblded, 


that il a man being Compos meintis commit High Treaſon, and after accuſation, 
ic. fall to madnefle; that he might be tryed in his abſence. c. and ſuffer death, ag 
il he were of perfect memoꝛyꝛ toꝛ by this ſtatute ot 25 E. 3. a mad man could not 
tommit High CTfeaſon. It was further pꝛodided by the ſaid Act of 33 H. 8. that 
tt a man attainted ot treaſon berame mad, that not withſtanding he ſhould be 
executed; which truell and inhumane law lived not long. but was repealed, foꝛ in 
that point alſo it was againſt the common law; betauſe by intendment of law the 
execution of the vftender is fo2 example, ut pœna ad paucos metus ad omnes per- 
veniat, às befoꝛe is ſaid; but ſo it is not when a mad man is executed, but ſhould 


ty; and can be no example to others. 


Mort. ]. He that declareth by overt act to depoſe the King; is a ſuffict⸗ 
ent overt ac to p2ove, that he compaſſeth and imagineth the death of the King, 
And ſo it is tod impꝛiſon the King; oꝛ to takethe Ming into his power, and mant- 
teſt the ſame by ſome overt act this is alſo a ſuffirietitovertacfo2 the intent aloꝛe⸗ 
ſaid, But peruſs adviſedly the ſtatutes of 13 Eſiz: cap. 1. 2. & 14 Eliz. cap. 1. 

( Nrefeignior le Roy.] Chele wowsertend to all his ſucteſloꝛs, as 
it hath been al waxyes taken,  -: 1 40 = 


(Le Roy) as to be underſtood of a King regnant, andnot of one that 
hath but the name ol a King; 02 anominativs Ring, as it was reſolved in the caſe 
— ol 


be à miſerable ſpedacle both againſt law; and ol extreame inhumanity and cruet- 


e 
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Cap. 1: High Treaſon: 7 


ok Uing Philip, who married Queen Mary, and was but a nominative King, foz 


Nuecen Mary had the office and dignityol a King. ſo as ihc that wanted the name 
ofa King; but had the office and dignity, was within this Act of 2 5 E. 3. And hee 
that had the name, and not the office and dignity ofthe King was not within tt. 
And therefo2c an Ad was made, that to compaſſe o2 imagine the death of King Phi- 
lips ic. During his marriage with the Nucen,was treaſon. A Nueen regnant is 
within theſe woꝛds, nrẽ ſeignior le Roy) fo? the hath the office ofa King, 

This Act is to be underſtood of a ing in poſſeſſion of the Crowne, and king- 
dome: foꝛ if there be a king regnant in poſſeſſion, although he be Rex de facto. er 
non de jure, vet is he ſeignior le Roy within the Purvien of this ſtatute. And 
the other that hath right. and is out of poſſeſſton, is not within this Ac. Nay if 
treaſon te committed againſt.aKing De facto, et non de jure, and after the King 
de jure commeth to the Crowne; he ſhall punith the treaſon done to the King de 
facto: Anda pardon granted by a King de jure, that is not alſo de facto, is 
voyDe. : | | 

If the Crown defcend to the rightfull heire, he is Rex befoze Coꝛonat ion: foꝛ 
hv the Law of England there is no interregnum: and Coꝛonat ion is but an oz⸗ 
nament oꝛ ſolemnito ot honour. And ſo it was reſolved by al the Judges Hil. 1 Ia. 
in the caſe of Watſon and Clarke Seminary pꝛieſts: foꝛ by the law there is al- 
wayes a Ring, in whoſe name the lawes are to be maintained, and executed, other⸗ 
wiſe Juſtice ſhould faite. Divers Kings befoze the Conqueſt voluntarily renoun⸗ 
ced their kingiy office: And fo did King H. 2. in the 16. yeare ot his reigne,and 
Henry his ſonne was created and crowned, | | 

It appeareth by Britton, that tocompaſſe the death ol the father of the King, is 
treaſon,and fo was the law holden long after that: Foz after Ring E. :. had diſmiſ⸗ 
ſedhimſelfe ol his kingly office, and duty, and his ſonne by the name of E. 3. was 
crowned.and king regnant, thoſe curſed Caitifs, Thomas Gournpy, and William 
Ocle, and others were attainted of High Treaſon foz murthering the Kings fa- 
ther, who had been King by the name of E. 2. and had iudgement to be dzawne, 
hanged, and quartered, | | | 

The like judgement was given againſt Sir Iohn Matre vers knight, and o⸗ 
thers.as being guilty of the death ol thekinas uncle, Edmond Earl of nent, which 
at that time (being ſo neer of the bloud royall) was by ſome holden alſo treaſon. 
But now this Act of 2 5 E.. hath reſtrained High treaſon in caſe of death (al nrẽ 
ſeignior le Roy, ſa compaigne, et al eigne fitz, et heire le Roy. 

Nicholas de Segrave was charged in open partiament in præſentia dai. Reg. 
comitum,baronum.,ert aliorum de conſilio Regis tune ibi exiſtent”, that the King 
in the warre ol Scottand being amongſt his enemies, Nicholas Segrave his liege 
man. and holding of the king by homage, and fealty, ſerved him koꝛ his aid in that 
warre, did maliciouſliy move contention and diſcozd without cauſe, with 
Iohn de Crombewell, charging him with many enoꝛmious crimes, and offered 
to pꝛove it upon his body. To whom the ſaid John anſwered, that he would an- 
ſwer him in the Kings Court, as the Court ſhould conſider, ic. and thereupon gave 
him his faith. After Nich. withdꝛew himſelfe from the Kings Hoſt⸗ and from the 
Kings aid, leaving the king amongſt his enemies, in periculo hoſtium ſuorum, 
and adiourned the ſaid Iohn to defend himſelf in the court of the Ring ol France, 
and p2efired him a certaine day, Et fic quantum in eo fair, ſubjiciens, et ſubmit- 
tens domivium regis.et regni ſubiectioni dñi. regis Franciz, ad hoc faciendum, 
iter ſuum arripuit uſque Dovorĩam, ad trans fretandum, & c. Al which the ſaid 
Nich. confeſſed , et voluntati dñi. regis de alto et baſſo inde fe ſubmitie. Et 
ſuper hoc dñs Rex volens habere aviſamentum Comitum, Baronum, Magna- 
tum, et aliorum de conſilio ſuo, injunxit eĩſdem in homagio, fidelitate, & ligean- 


tia quibus ei tenentur, quod ipſum fideliter conlulere nt, qualis pœna protalt facto 
ſic cognito ſuerit infligenda:qui omnes, habito ſuper hoc diligenti tractatu. & aviſa- 


mentos:onſideratis, & intellectis omnibus in prædicto facto content is, 8&c. dicunt 
quod hujuſmodi factum meretur amiſſionem vitæ & membrorum, & c. o aSthis 


offence was then folemnely in parliament adiudged I treaſon, But <P 
| 2 ta 
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| taken away by this Ac of 25 E.z. being not under anyof the claſſes; oꝛ heads ſpe- 


40. Als, 25. 


Britton cap. . and 
other ancient Au- 
thors bi ſupra. 


Rot. parlia. 3 R. 
2. num. 18. 

See Plac ita co. 
ram rege Hill. an. 
2 R. 2. (Caven- 
diſh) rot. 8. 
Lendon Holl. 
cron. 3 R. 2. pa. 
422. 60. b. &c. 

® Monopoly. 


wore his end. 


2 Regum cap. 10. 


4.12. 31. 
The killing of a 
foreine Ambaſ- 
ſadour. a 
Homer tegati,honor 
2 * 
proregis dedec as 
redundat in regem. 


22. Aſs. p. 49. 
Move dun Ambe ſ- 
{ad. le roy. 


Britton vb; ſupra. 


cified in this ac. 

So piracp by any of the Kings ſubiects upon another, was taken to be treaſon 
beloꝛe this Act, foꝛ ſo is the book to be intended, becauſe a pirat is Hoſtis huma ni 
generis. But by this Act it is not now to be iudged treaſon, See herealter in the 
chapter ot Piracy. 

One doth marie a Queen regnant, if the huskand compaCe the death of the 
Queene, and declare the ſame by overt aa, he is guilty of treaſon, and puniſhable 
by this ad, fo to this and many other purpoſes ſhe is a diſtinct perſon by the com: 
mon law. And ſo if a Queene wife of a King reanant, compaſſe the death of the 
King, and declare the ſame by overt act; ſhe is guilty of treaſon, and punithai le 
by this act. So as (that we may ſpeak it once foꝛ all) by theſe and many others 
that might be cited, (ſome whereof ſhall hereaftes be touched) the pzeamtle of 
this ac appeareth to be true, that divers opinions had been befo2e the making of 
this ac, what offences ſhould te adindged High treaſon, and what not. 

This ſtatute having reſtrained the compaſling, #c. of doath to the King. 
Queen. t Pꝛince, it came to paſſe after the making ok this act, that in 3 K. 2. two 
Citizensof London, Iohn Kerby Perter, and Iohn Algore G2ocer conceiving 
mal ice againſt Iohn Imperiall Janevois of . Mary in Genoa that came as Am- 
baſſadour from the ſtate of Genoa to the King (under the kings Wetters of ſafe 
conduct, foꝛ alliance to be had bet weene the king and the Duke and Comminal- 
ty of Genoa atoꝛeſatd) fo2 that the ſaid Iohn Imperiall had obtained a monopolie 
to furniſh this land (keeping his ſtaple at Southampton of all ſuch wares as 
came from the Levant, ſo plentifully as was to te had in all the wctt parts of 
Chꝛiſtendome, the ſaid Iohn Imperiall was killed by them, as moꝛe at large ap⸗ 
pears by the recoꝛd. And alteit the laid lohn Imperiall was an Ambaſſadour un⸗ 
der the Kings ſafe conduct, and the killing of him was juſti belli cauſa. yet the kil⸗ 
ling of him was no treaſon, becauſe it was not under anyof the ſaid claſſes o2 heads, 
until it was at that time declared by parliament in theſe woꝛds, Quel caſe examine 
& diſpute inter les ſeigniors, & commons, & puis mfe al Roy en pleine parlia- 
ment, eſtoĩt illonques devant nr̃e ſeigntorle Roy declares, determinus & aſſentus, 
que tiel fait, & coupe eſt treaſon, & crime de royall majeſtie blemye, en quel cafe 
il ne doit allower a nulluy priviledge del clergie, and acco2dingly the ſaid Kerby 
and Algore were attainted of High treaſon in the Kings bench, Hill. 3 R. 2. ubi 
ſupra : but this declaration is taken away by the ſtatute of 1 Mariz, as hereafter 
ſhall be ſaid, and yet of this declaration we ſhall make mach uſe hereafter, 

In the 22 yeare of E. 3. which was about; yeares befoꝛe the making of this 
act, one Iohn at Hill had murd2ed A, de Walton the Kings Ambaſſadour, nunci- 
um dfii regis miff, ad mandatum regis exequendum : this was adiudged High 
treaſon, fo2 which he was d2awne, hanged, and beheaded,xc, Foz true it is, quod 
legatus ejus vice fungitur, a quo deſtinatur, & honorandus eſt ſicut ille cujus vicem 
gerit, & legatos violare eontra jus gentium eſt, But by this Ad of 25 E. 3. it is 


reſtrained to the death de nr̃e ſeignior le Roy, and theretoze prorex is not with⸗ 


in this ſtatute. 


¶ Sa compaigne] This woꝛd compaigne, (which is all one with con: 
ſoꝛt oꝛ wife) was uſed, that compaſſing,*c. muſt be dur ing the marriage with the 
Bing, foꝛ after the Kings death ſhe is not (a compaigne, and therefo2e it extendeth 
— _ 1 dowager, and fo: this cauſe this woꝛd compaigne was uſed in 


C Loe fitz eigne & heire le Roy.] The eldeſt ſonne and heire of a 
Queen Regnant is within this Law. Wefoze this Statute ſome did hold, that 
to compalle the death of any of the kings childꝛen, was Treaſon, But by this 
Att it is reſtrained to the P2ince , the Kings Sonne, being heire apparant 
to the Crowne fo2 the time being: and he need not be the firſt begotten ſonne, fo? 
the ſccondafter the deceaſe of the firſt begotten without iſſue, is Fitz eigne 3 

this 


| 
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this ſfatute, & ſic de cæteris. If the heire apparant to the C20wne be a collaterall 
heire apparant, he is not within this ſtatute, untill it be declared by Parliament, 
as it was in the Duke ol Yorks caſe, 

Roger Mortimer Earle of arch was in Anno Domini 1487 (11 R. z.) p20- 
claimed heire apparant. Anno 39 H. 6. Richard Duke of York was likewiſe 
pꝛoclaimed heire apparant. And ſo was John de la Poole Earle of Lincolne, by 
R. 3. And Henry Parquiſſe of Exeter, by King Henry the eighth. But none ot 
thele oꝛ of the like, are within the Pur vien ok this ſfatute. And now that we 
habe handled compaſings and imaginations, let us pꝛoceed to the reſidue which 
concerne Aas and Deeds. | 

© Heire is here ten fo2 heire apparant, fo2 he cannot be heire in the life of 
the Father. 


C Si home violaſt Ia compaigne le Roy] The ꝙirros faith. 
Crime de Majeltie vers le Roy p ceux Avowterors ꝙ ſpergiſſent la feme le Roy. 
Whereby it appearcth that this was High Treaſon by the common Law. 

Violare is here taken fo2 carnaliter cognoſcere ; and it is no treaſon; unleſle it 
te done during the mariage with the King, and extendeth not fo a Queen Dow- 
acer, as hath keen ſaid. And if the wife of the King doth yceld and conſent to 


— 


him that committeth this treaſon, it is treaſon in her. ; 


Ou la compaigne de lour fitz & heire.] This alſo ertendeth to the 
wife of the P2ince during the coverture betweene them, and not to a Dowager, 
and ik the wife veeld and conſent to him that commits this treafon, it is treaſon 


in her. | 
Cc Heire.] Mere is taken ut ſupra, foz heire apparant. 


Ou leigne file nient marie.] (That is,) eldeſt Daughter not married 
at the time of the Uiolation, albeit there had been an elder daughter then the, 
who is dead without iſſue. * The Pirro2, Avowterors q ſpergiſſent la file le Roy 


eignes legittime, avant ceoq el ſoit marie. 
And the reaſon that the eldeſt only is here mentioned, is, fo2 that loꝛ default of 


iſſue Pale, ſhe only is inheritable to the C2owne. 


¶ Ou ſi home leva guerre enconter noſtre ſeignior le Roy.] 
2 This was High Treaſon by the Comnton Law, foz no ſubiect can le vie warre 
within the Realme without authozity from the King, fo2 to him it only belongs, 


eth. See F. N. B. 113. a. Le Roy de droit doit ſaver & defender ſon realme vers 


enemies, &c. i 
b A compaſting oꝛ conſpiracy to levie war, is no Treaſon, koꝛ there muſt be 


a levying of war in facto. But if many conſpire to le vie war, and ſome ol them 
do le vie the lame atcoꝛding to the conſpiracy, this is High Treaſon inall , foz in 
Treaſon all be pꝛincipals, and war is levied. | 

If any levic war to expulſe ſtrangers, to deliver men out of p2ilons, to remove 
Counſelloꝛs, 02 againſt any ſtatute, oꝛ to any other end, pꝛetending BR efozmatt- 
on of their own heads, .without warrant ; this is levying of war ag ainſt the 
Ling : becauſe they take upon them Royall Authozity, which is aga inſt the 
Ling, There is a diverſity betweene levying of war and committinc ot a great 
Riot. a Nout. 02 an unlawfull aſſembly, c Foz example, as if thꝛee, op foure, o2 
moꝛe, doe riſe to burne, 02 put downe an incloſure in Dale, which the Lo2d of the 
Mano? of Dale hath made there in that particular plate; this oꝛ the like is a 
Riot, a Rout, oꝛ an unlawfull Aſſembly, and no Treaſon, But if they had rt- 
ſen of purpole to alter Religion effabliſhed within the Realne, oz Laws, 02 to 
go from Town to Town generally, and to taſt downe Ancloſures, this is a levy 
ing of war (though there be no great number of the Conlptratozs) within the 


Purvien of this Statute, becauſe the pꝛetence is publick and generall, == 
h pr 
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p2ivate in particular, And ſo it was reſolved in the Cale ol Richard Bradſhaw 

iller, Robert Burcon Paſon, and others of Drfozdthire, whole Caſe was. 
That they conſpired and agreed to aſſemble themſelves with ſo many as they 
could pꝛoture at Enſlowe-Pill in the ſaid Cour ty, and there to rile , and tro 
thence to go from Gentlemans houle to Gentiemans houle, and to cait dowe 
Incloſures , as well fo2 inlargement of Pigh-wayes as ol errable Lands. Any 
they agreed to get Armour and Artillery at the Lo2d Norrys his houſe, and to 
weare them in going from Gentlemans houle to Gentlemans houſe toz the pur 
pole ato:eſaid, and to that purpoſe thoy periwaded divers others: and all this 
was confeſſed by the offenders. And it was reſolved, That this was a compaſ⸗ 
ſing and intention to levie war aoainft the Queen, beqauie the pꝛetence was 
publick within the ſtatute of 1 3 E112. cap. 1. (the Leiter Wercat herein tHotly 


followeth,) and the Dffenders were attainted and executed at Endowe⸗ Hill. 


And thts diverſity is p2oved by a latter Branch bf this Ad. 

Et ſi per caſe aſcui home de ceſt realme chimancha arme dilcovert ſectet- 
ment ove gents armes, contre aſcun autre, pur luy tuer, ou diſrober, ou pur luy 
prender, ou rerayner tang il face fine, ou ranſome pur ſa deliverance, neſt lenten- 
tion le Roy & de fon counſell, ꝙ en tiel caſe ſoĩt adjudge treaſon, mes ſoit adjudge 
felony, ou treſpaſſe, ſolonꝗ̃ le ley del tre auneientment uſe. M hereby it appea- 
reth, that bear ing of armes in warlike manner; foꝛ apztvate revenge 02 end, is 
no levying ot war againſt the king within this ſtatute. So that every gathe 
ring of fozte is not High Treaſon. And ſo it was reſolved in Parliament. in 
H. 4 Rot. Parliam. nu 11. & 12. the Earle ot Moꝛthumberlands Caie. 

By the ſaid Statute of 13 Eliz. cap. 1. it isenaded, declared, andeſtal liched. 
Thar during the naturall life of Queene Ela, if any within the Realme or 
without, ſhould compaſſe, imagine, invent, deviſe, or intend to levie war againſt 
her Majeſly, within this Realme. or withouc, and the {ame declare by wruing, 
or word, &c. that ĩt ſhould be High Treaſon: So dur ing the life of the Nueen. 
a conſpiracy to levie war was High Treaſon, though no war were levied ; and 
upon that law, Bradſhaw, Burton and others, were attainted of High Treaſon, 
fo2 conſpiracy only to levie war. But it was reſolved by all the Juſtices, that 
it was no treaſon within the ſtatute of 25 E. 3. as hath been ſaid. The woꝛds in 
this law are levie guerre] An acuall Rebellion 02 Inſurrection is a levying of 
war within this Act, and by the name of levying war is to be exp2efed in the Jn- 
didment. It any with ſtrength and weapons in vaſive, and defenſive, doth hold 
and defend a Caſtle oꝛ Foꝛt againſt the King and his power, this is levying of 
war againſt the King within this Statute ok 25 E. 3. 

It was reſol ved by all the Judges of England in the reigne of King H. L. that 
an Inſurrection againft the Statute of Labourers, fo2 the inhanſing of ſalar ies 
and wages, was a levying of war againſt the U ing, becauſe it was generally 
againft the Rings Law. and the offenders took upon them the refo2mation there- 
of, which ſubiects by gathering of power ought not to do. It was ſpecially found. 
that divers of the Kings ſubiecs did miniſter and peeld victuals to Sir John 
Oldcaftle Knight, and others, being in open war againſt the King; and that they 
were in company with them in open war; but all this was found to be pro timo- 
re mortis, & quod receſſerunt, quam tito potuerunt: and it was adiudged to bs no 
Treaſon, becauſe it was foꝛ feare of death. Et actus non facit reum, niſi mens ſit 
— —7 therekoꝛe this in them was no le vying of war againſt the king within 

1s Ack. 


C. Ou ſoit adherent as enemies noſtre ſeigniour le roy, a eu 
donant aide & comfort en {on roialme & aylors. 


C Adherent.] a This is here explained. viz, in giving atde and com 
fo:t to ths Kings enemies within the Realme oz without: Delivery oz ſurren 
der of the Kings Caffles o2 Fo2ts by the kings Captaine thereof to the Kings 


enemie within the Realme o2 without fo2 reward, xc, is an adhering to the 


Kings enemp and conſequently treaſon declared hy this An, » A. is out of 


the 


Cap. 1. High Treaſon. | 

the Realme at the time ol a Rebellion within England, and one of the Rebels 
flye out of the Realme, whom A. knowing his treaſon doth aide oꝛ ſuccour, this 
is no treafon in A. by this bꝛanch of 25 E. 3. becauſe thetraptoz is no enemy, as 


| hereafter ſhall be ſaid ; and this ſtatute is taken ſtrialy. = _ 


C As enemies. ] Toimicus in legall underſtanding is hoſtic, fox e the 
ſuviecs of the King, though they be in open war oz rebellion againſt the King, 
yet are they not the Kings enemies, but traytoꝛs; fo2 enemies be thoſe that be 
out of the allegiance of the King, Jfa Subiec toyne with a fozaine Enemy 
and come into England with him, he ſhall not be taken pꝛiſoner here and ranſo⸗ 


med, 02 pꝛoceeded yith as an encmy ſhall, but he ſhall be takenas a traytoꝛ to 


the Ring. i | 
d An Enemy comming in open hoſtility into Eng land, and taken, ſhall be 


either executed by Parſhall⸗A aw, oz ranſomed ; foꝛ he cannot be indicted of trea- 


ſon, foꝛ that he never was within the p2otection oz ligeance of the King, and the 
Indictment of Treaſon ſaith, Contra ligeantiam ſuam debitam. 

David Pꝛinte of Waleslevied war againft F. 1. This was Treaſon, fo2 
that he was within the homage and ligeance of the King, and had judgement 


- given againſt him as a Trapytoꝛ, and not as an enemy. And albeit in many pꝛe⸗ 


ſidents of Andiagments, Subieds that be Rebels, and Traytozs, 4c, te called 
proditores & inimici ; yet within this ſtatute they arc not inimici. 
f In the Duke of Nozthfolks Caſe the queſtion was, a league being between 


the Nueene of England and the King of Scots , whether the Lo2d Heriſe and 


other Scots in aperto prælio burning and waſting divers Townes in England 
without the allent of the King, were enemies in law within this ſtatute; and re: 
ſolved that they were. s Dee moze hereafter in this third part of the Infti- 
tutes. cap.49. of Piracy, tc, upon the ſtatute of 28 H.8, cap. 15. 


Ou per ailors.] That is fo ſay, out of the Realme oł England. But then 
it may be demanded, how ſhould at this time this foꝛraine treafon be tried? And 
ſome h of our Books doe anſwer, that the offender ſhall be indicted and tried 
in this Realme where his land lyeth; and ſo it was adiudged in 2H. But 
now by the ſtatute of z 5 H. 8. cap, 2. (which yet remains in fozce) All offences 
made 02 declared, oꝛ hereafter made oꝛ declared treaſons, miſpꝛiſions of treaſon, 
and concealements of treaſon, committed out of the Realme of England. ſhall be 
inquired of, heard, and determined, either in the Kings Bench oꝛ befoze Com⸗ 
millioners in ſuch Shire as ſhall be aſſigned by the King, If it be befoze Com⸗ 
miſſioners, it hath been commonly uſed; that the King doth weite his name in 
the upper part of the Commiſſion. But in the Caſe of Patrick O Cullen an Iriſh⸗ 
man, the Queene did put her Signature to the Warrant to the Lozd Keeper, 


and not to the Commiſſion : and it was holden by the Juſtices that the one 


way and the other was a ſufficient allignement by the King within the ſfatute 
of 35 H. 8. 
53 t was reſol ved by all the Judges ol England, that foꝛ a treaſon done in Jre- 
land the offender may be tryed by the ſtatute of z 5 H. 8. in England, becauſe the 
woꝛds of the ſtatute be, All Treaſons committed out of the Realme of England, 
and Ireland is out of the Realme of England. And ſo it was reſolved in Sir 
Jehn Parrots Caſe, And our woꝛd here per atlors ] is as much as out of the 
* of England. See Paſch. 2 H. 4. coram Rege Rot. 8, Salop, Treaſon 
k All treaſons done upon the Sea ſhall be inquired, heard, and determined in 
ſuch ſhires and places of the Realme as ſhall be limited by the Kings Commit: 
fion, in like foꝛme and condition, as if the ſame had been done upon the land, xc. 
after the common courſe of the lawes of this land. And by the pꝛeamble it ap⸗ 
peareth, that it could not be tryed by the Common law, but by the Civill law be- 
foe the Loꝛd Admirall. See hereafter in the expoſition of the ſtatute of 28 H.5. 
cap. I 5+ & iufra, cap. 49. | 
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Higb Treaſon. Chap. 1. 
Et de ceo eber fer ſoit attaint per overt fait per 
ents de Jour conc tion.] Jn this bꝛanch 4 things are to be obſerved. 
s Firſt this wozd{provablemenc] pꝛovably, that is, upon direc and manifeſt 
pzoof, not upon coniecturall pꝛeſumptions, o; inferences, oz ſtraines of wit, 
but upon good and ſufficient p2oofe. And herein the adverb [provablemenr 
pzovably , hath a great fozce, and ſigniſieth a direct and plain pzoof, whic 
wozd the King, the Lozds, and Commons in Parliament did uſe, foz that the 
offence was ſo hainous, and was ſo heavily, and ſevercly puniſhed , as none 
other the like, and therefo:e the offender mult pꝛovably be attainted,which woꝛds 
are as fozcible,as upon direct and manileſt p2oof. Note, the woꝛd is not (pꝛobably) 
fo2 then commune argumentum might have ſerved, but tho woꝛzd is [provably,] 
be attainted, 10 
2 This woꝛd (attain) neceſſarily implyeth that he be pꝛoteeded with, and at⸗ 
tainted actoꝛd ing to the due courſe, and pꝛoctedings of law, and not by abſolute 
power, oz by other meanes, as in fozmer times had been uſed, b And therefo:e if 


aà man doth adhere to the enemies ol the k ing, oz be llaine in open warre againſt 


the King; oz otherwiſe die befoze the attainder of treaſon, he fozfeiteth nothing, 
becauſe (as this Ac ſaith) he is not attainted: wherein this Ac hath altered that, 
which beloꝛe this Act, incaſe of treaſon, was taken foꝛ law. And the ſtatute of 
34 E. 3. cap. iz. ſaves nothing to the King, but that which was in eſſe, and per: 
taining to the King af the making of that A, And this appeareth by a iudge⸗ 
ment in parliament in Anno 29 H,6. eap. z That Jack Cade being flaine in o- 
pen rebellion could no way be puniſhed, oz fo2feit any thing, and therefoze was 


attainted by that act of High treaſon, 


3 C Perovert fait, ] per apertum factum. This doth alſo ſtrengthen the 
fozmer expoſition of the woꝛd ( provablement, ) that it muſt be pꝛovably, by an open 
act, which muſt be manifeſtly pꝛobod. As if divers doe-conſpire the death of the 
King, and the manner how, and thereupon pꝛovide weapons, powder, poiſon, 
aſlay harneſs, ſend letters, ac. 03 the like, fo2 execution of the conſpiracy. Alſa 
pꝛeparation by ſome overt act, to depoſe the King, oꝛ take the King by foꝛte, and 
ſtrong hand, and to impꝛiſon him, untill he hath yeelded to certaine demands, 
this is a ſufficient overt act to p2ove the compaſſing.and imagination of the death 
of the King: foz this upon the matter is to make the King a ſubiec, and fo di: 
ſpople him of his kingly office of ropall government, Andſo it was reſolved by all 
the Judges of England, Hill, x 1ac. regis, in the caſe of the Lo. Cobham, 4 oꝛd 
Gray, and Watſon and Clarke Seminary pzioſts: And ſo had it been reſolved by 
the Juſtices. Hill. 43. Eliz, in the caſe of the Earles of E. and of S. who-infended 
to goe to the court where the Queen was, and to have taken her into their power, 
and to have removed divers of her Counſell, and fo? that end did aſſemble a multt⸗ 
tude ol people: this being raiſed to the end afoꝛeſaid was a ſufficient overt ac foz 
compaſſing the death of the Queen. And ſo by woful experience in koꝛmer times it 
bath fallen out, in the caſes ol Ring E. 2. R. a. H. 6. and E. g. that were taken, t im⸗ 
pꝛiſoned by their ſubiects. And this is made moꝛe plain by the legall fozme of an 
inditement of treaſon:Foꝛ firſt it is alledged accoꝛding to this a,Qoud * prodi- 
corie eompaſſavit, & imaginatus fuit mortem & deſtructionem dai regis, & ipſum 
dom. regem interficere,&c, In the ſecond part of the inditement is alledged the 
overt act, et ad illam nephandam, & proditoriam eompaſſationem, imaginationem. 
& propoſtum ſuum perficiend' & perimplend' and then certainly to ſet 
downe the overt fact foz pꝛeparation to take, and impꝛiſon theKing,o2 any other 
lufficient overt ad, which of necelſity muſt be ſet downe in the Inditement. 
Mereby it appeareth how inſufficient many inditements were of Pigh treaſon, 
wherein it was generally alledged, that per apertum factum compaſſavĩt, & ima» 
ginatus fair mortem dom. regis, &c. Fo2 example Termo Mic. anno 5 E. 6. Ed- 
ward Duke ol Somerſet was indited befoꝛe Commiſſioners of Oyer and cermi- 


ner in London, quod ipſe deum præ oculis ſais non haben, ſed inſtigatione diabo- 
e 


Ls | 
* 


8 


—— 8 . 


dis ed hea — yy WW {Bt 


4 as 


Cap. 1. High Treaſon. 
lica ſeductus, apud Holborne in parochia Sancti Andreæ infra civitaterh London, 
iz, 20 die Aprilis anno regni domini Regis Edw, ſexti quinto, & diverſis diebny 
& vicibus antea & poftea falſo, malicioſe, & prodicorie * per apertum factum 
circumivic, compaſſavit, & imaginavit cum diverſis aliis perſonis prædictum do- 
mini Regem de ſtatu ſuo regali deponere & deprivare, &c. Which Indittment, 
and all others of like loꝛme were againſt law, as hath been ſaid, and of the mat- 
ter of this Indictment that noble Duke was by his Peers found not guilty, But 
then it may be demanded,fo2 what offence he had iudgement of death, and 2. what 
law made it an offence. The offenco appeareth in his Indictment, foꝛ the foꝛ⸗ 
mer part thereof contained High Treaſon, whereof he was acquited. « the lattet 
part contained one only offence of felony (whereof he was found guilty) in theſe 
woꝛds, Et ulterius Juratores præd.præſentant, quod præfatus Edwardus daxSomer- 
ſerDei præ oculis ſuis non habens, ſed inſtigatione diabolica ſeductus 20 Maii An, 
regoi dicti Dom. Regis Edwardi ſexti qui nto ſupradicto. ac di verſis aliis diebus & 
vicibus antea & poſtea apud Holborn in przd..paroch, Sancti Andreæ in eivitate 
London, & aud diverſa alia loca infra civitatem London præd. felonice ut felo 
dicti Dom. Regis per aperta verba & facta procuravit, movir, & inſtigavit com- 
plurimos ſubditos ipſius domini Regis ad inſurgendum, & apertam rebellionem & 
inſurtectionem infra hoc regnum Angliæ movend' contra ipſum dom inum Re- 
gem. & ad tunc & ibid. felonice ad capiendum & impriſonandum prænobilem Jo- 
hannem comitem Warwick de ptivato conſilio domini Regis ad tunc exiſten', 
contra pacem dicti domini Regis coronam & dignitatem ſuam, & contra formam 
ſtatuti in hujuſmodi caſu editi & proviſi. The ſtafute whereupon this Indic- 
ment was intended to be grounded, was the bꝛanch ol the ſtatute of 3 & 4 E. 6, 
by which it is p2ovided,[That it any perſon oꝛ perſons by tinging of any Bel, ic. 
oꝛ by malicious ſpeaking oꝛ uttering of any woꝛds, oꝛ making any Dutcry., at. 
oz by any other deed oz act ſhall raiſe oꝛ cauſe to be raiſed oz aſſembled any per⸗ 
ſons to the number of 12 oꝛ above, to the intent that the ſame perſons ſhould do, 
tommit; and put in ure any of the aas oꝛ things above mentioned (whereof to 
take and impꝛiſon any of the Kings moſt honourable Pꝛivie Counſell was one) 
and the perſons to the number of 12 02 above ſo raiſed and aſſembled after requeſt 
and commandement (in ſuch ſoꝛt as in that Act is pzeſcribed) ſhall make their 
abode and continue together, as is afo2eſaid, (in the Ac) oꝛ unlawfully perpe- 
trate, doe, commit, oꝛ put in ure any of the acts 02 things abobeſaid, that then 
all and fingular perſons by whoſe ſpeaking, beed, act, oz any other the meanes 
above ſpecified any perſons to the number of 12 02 above, ſhall be raiſed oꝛ aſſem⸗ 
bled fo2 the doing, committing, oꝛ putting in ure any of the acts o2 things above 
mentioned, ſhall be adiudged fo2 his ſo ſpeaking o2 doing a felon, and ſuffer ere- 
cution of death as in caſe of felony , and ſhall loſe his benefit of Sanctuary and 
Clergy.] Pereby it doth manifeſtly appeare. that the truth concerning this No- 
blemans attainder, and execution in divers things, is contrary to the vulgar opt- 
nion, and ſome of our Chꝛonitles, and in ſome points contrary to law. F irſt, that 
foꝛ the felony made by the ſaid bꝛanch of the ſaid Aa he could not have had his 
Clergie, ſoꝛ Clergie in that Caſe is expꝛelly ouſted by the ſaid Act. 2. That he 
was not indiced fo2 going about, xc. the death of the Earle ot Warwick then 
of the Kings Pꝛivie Counſell, but only foꝛ his taking oz impꝛiſonment, and 
therefoze could not be indicted upon the ſtatute ol; H. 7. as ſome have imagt- 
ned. 3. That the In diament is altogether . inſufficient, fo2 it purſueth not 
the wo2ds oꝛ matter of the ſaid bꝛanch of the ſaid Att, as by comparing of them it 
manifeſtly appeareth ; which (we being -deſirous that truth may appeare in all 
things) we have thought good upon this occaſion to adde foz advancement of 
truth. 4. That being but attainted of felony, he could not by law be beheaded, 
as elſewhere we have ſhewed, And this Act that created the felony ſaith, that 
ſuch a felon ſhall ſaffer execution of death; as in caſe of felony. 5. Laſtly, this 
whole Act was iuſtly holden to be a doubtfull and dangerous ſtatute, and there- 
foꝛe was deſervedly repealed. And after the fall 6f this Duke. ſee the pzeamble 
of the ſfatutc of Subſidie of 7 E. 6, | * 
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an Indicment of High Treaſon, and ſtand mute, he ſhall have ſuch iudgement, 
and incurre ſuch fo2feiture . as if he had been convicted by UMerdict, oz if he has 


confeſſed if. Fo2 this ſtandeth well with this wozd provablement, fo2 tatetur 
facinus, qui judicium fugit: but otherwile it is in caſe of Petit Treaſon, Nur: 
der, oꝛ other Felony. | 


If a ſubiec conſpire with a foꝛaine P2ince beyond the ſeas to invade the i 


Realme by open hoſtility, and pꝛepare foꝛ the ſame by ſome overt ac, this is a 
ſufficient overt act fo2 the death of the King, foꝛ by this Act of Parliament in 
that Cale there muſt be an overt ad. Qui capiti, aut ſaluti Regis perfidioſe five 


ſolus, five ſervis aut ficariis mercede conductis ſtipatus inſidiabitur, vita & for- 


tunis e jus omnibus prĩvator. So as thereby an overt ac was required. 

The compoſition and connerion of the wo2ds are to be obler ved, viz. thereok 
be attainted by overt deed. This relateth to the ſcverall and diſtinct treaſons 
be foꝛe expꝛelled, (and ſpecially to the compaſſing and imag inat ion of the death of 
the King; tc, fo? that it is ſecret in the heart) and therefoze one of them cannot 
be an otert ad foꝛ another. As foꝛ example: a conſpiracy is had tolevie warre, 
this (as hath been ſaid, and ſo reſolved) is no treaſon by this Act untill it be le⸗ 
vied, therefoze it is no overt act o2 manifeſt p2oofe of the compaſſing of the 
death of the King within this Ac ; fo2 the wo2ds be de ceo, &c.) that is, of 


the compaſſing of the death. Foꝛ this were to confound the ſcverall Claſſes, oz 


membra dividentia, & fic de cæteris, &c. 

a Divers latter Acts of Parliament have o2dained, that compaſſing by bare 
wo2ds o2 ſayings ſhould be High Treaſon ; but all they are either repcaled oz 
expired. And it is commonly ſaid, that bare woꝛds may make an Meretick, kut 
not a Traptoꝛ without an overt act. And the wiſdome of the makers of thts 
law would not make wo2ds only to be Treaſon, ſeeing ſuch variety amongſt the 
witneſſesare about the ſame; as few of them agree together. But if the ſame 
be ſet downe in w2iting by the Delinquent himſclfe; this is a ſufficient overt ac 
within this ſtatute. 

b Cardinall Poole, albeit he was a ſubiect to H. &. and of the Kings blood, (be⸗ 
ing deſcended from George Duke of Clarence, Bꝛother to King E. 4.) yet he 
in his Booke of the Supꝛemacy of the Pope, wiitten about 27 H. 8. incited 
Charles the Emperour, then p:eparing againſt the Turke, to bend his koꝛce 
againſt his naturall Soveraigne Lo2d and Countrey; the w2iting of which 
Booke was a ſufficient overt act within this ſtatute : and to move the Empe⸗ 
rour the rather in that Book; he made H. 8, almoſt as ill as the Turk, in theſe 

302DS, In Anglia ſparſum nunc eſt hoc ſemen, ut vix a Turcico internoſei queat, 
idque authoritate nnius eoaluit. 

c In the Pꝛeamble of the ſtatute of 1 Mar. concerning the repeale of ccrtaine 
Treaſons, ic. It is agreed by the whole Parliament, that lawes iuſtly made 
koꝛ the preſervation of the Common-wealth without extrcame puniſhment, are 
moꝛe often obeyed and kept, then lawes and ſtatutes made with great and ex⸗ 
treame puniſhments ; and in ſpeciall; ſuch lawes and ſtatutes ſo made: where⸗ 
by not only the ignoꝛant and rude unlearned people, but alſo learned and expert 
people minding honeſty, are oftentimes trapped and ſnared, yea, many times 
ktoꝛ woꝛds only, without other fact oz deed done o2 perpetrated : therefoꝛe this 
Att of 25 E. 2. doth pꝛovide, that there muſt be an overt deed. But wo2ds with- 
out an overt deed d are to be puniſhed in another degree, as an high milpꝛiſion. 


C Per gents de lour condition.] That is, per pares, 02 their e- 
quals, whereof we have ſpoken bekoze in the expoſition of the e 29 Chapter of 
Magna Carta. Verb, per judicium parium ſuorum, and mo2s ſhall be ſaid here: 
after. This Bꝛanch (p gents de jour condition) ertendeth only to a conviction 
by Uerdict, whercof the ſtatute particularly ſpeaketh ; but yet where the party 
indicted confeſſeth the offence 02 ſtandeth mute, he ſhall have indgement as in 


caſe of High Treaſon. Fo? this bzanch being affirmative, is taken cumulacive 
| any 


* oer. 
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Cap. 1. High ie 


and not privativè. And thereloꝛe ſeeing upon conts tion, o2 danding nul, the 
iudgment in caſe of high treaſon was given at the tummon law this Act being, 
as it hath been ſaid ac irmati ve taketh not away the e: And (to lay onte ko: u 
the clauſe hereafter of reſtraint of liko caſes, ic. nnn fo offonces:and not 
to tryalls, indgements, 02 execut ions. 


C Sihome counterface le grand Selle a 1 Authors 
agrer that this was Þigh treaſon by the commpnrinw; and: fon this otfente his 
itditement was to be dawn, hangep, and quartered at the tonnmon law, as in 
other caſes of Migh treaſon,(the counter teiting of theBings mon Fropted, ee 
The ſecond part ot the Inſtitutes. W. tecap. . 

In ancient time every treaſon was compꝛehended under the time of retorry, 
but not econcra: And therefo2s a pardon of all felumtes was ſometime allowed 
in caſe of Pigh treaſon. But the law is, and of long time hath been other wife 
holden: and if the inditement were felonice, and not:prodicori*; (for the K 
may leſſen the offence, if it pleaſe him) then the pardon of felvtiies is good a 
this day, fo2 no Inditemont can be of High treaſon without this word prodito- 
rie:)and in qualibet prodicione implicatur felonia, uia in qublibet hre vi de exi- 
gendo ſuper quolibet indictamento de proditione proclamator facit he, I. B. An 
ertgent on thy head of treaſon and felony. | 

A Compalſſing, intent, oꝛ going about to counterfeit the groat leale is no trea⸗ 
fon, but there muſt be an acuall counterfeiting, allo it muſt he te the likeneffe 
of the Kings great ſcale, the woꝛds be; Counterface le grand ſeals le Rey. 


Bre ct. I. 2. fo. 118. 


Brit. fo. io. & c. 
Bract. I. 5. fo. 414. 
Fleta I. 1. ca. 21. 
Mirror ca. 1. 9 6. 
de fauſonerie, 
29 All. pa. 49. 

1 2.4 tit. Chr̃e 
E. 13. 22 Aſſ. Pl. 
49. 


2 R. 3.9. 


3 H. . 10 2. 


4 it is to be ſeen what ſhall be ſatd a ſoꝛginxoꝛ counterfeiting of the greut 


Af the Lo2d Chantelloz, oz Lo2d Keeper put the great feale to a Charter 


xc. without warr ant, this is no treaſon, becaufe the great ſealt is not cotmterfet- 


ted. But it ſeemeth by Briton fo, 10. b. that it was treaſon at the conimon las; 
and of that T is Fleta fo.2 9, a. hut it is no treaſon now (unden queffion) 
by the negative clauſe of this Ac. 

It a man take war lawfully impꝛinted with the great teale rom dhe patent; 


and fix it to a waiting purpoꝛting a grant fromthe Ling; there hade been di- 


ders opinions in this caſe what the offence is, which we will rehearſe, 
In 40. Aſſ. which was about 15. years after the making ol this Act, it was not 


holven Migh treaſon, but a great miſp2iſion; or that it is no tolthterteiting 


of a new, but an abuſe of the true great ſeale; | 
In 42E. 4 the Abbot ol Bꝛuer cauſed Rob. Rigge his, Commlinis fo rafe a 
Charter of R. 1. and put out the mannoꝛ ot Fisferruda, and in ptace'terevf put 
in Eſleghe, And this offence was heard, and ſentenced befoꝛe the King and his 
Countelt in the Star⸗chamber, as a groat offence and miſpꝛiſſon: f62 if it had 
been High treaſon, it ſhould habe had another tryall, and pet this Was a Itkat 
abuſe of the great ſeal. 
2 H. 4. The taking ok the Groat Seal from one Patenk, and fix⸗ 


ing it to a Commiſſion to gather mony,xc. was adiudged to be luth an offertce,” 


Rot. Cul. 
42 E. 3. nu. S. i 
Coro. | 


as the offender had iudgement to be dzawne, and hanged. The kuco d of whith - 


caſe we have peruſed,and the effec thereof is this. The partie is indůted wes, 4 


ly fo: counterſeiting of the great ſeal, whereunto he pleaded not Finty, and 


Jury found him not guilty of the counterfeitting of the great ſeale, as was ſup⸗ - 


poſed by the inditement, and found further ſpecially, that he tooke the great ſeale 
krom one patent, and put it to the commiſſion, and that the party the ſame in 
execution.and there iudgement was given; that he fjvifld be d2awite ind hanged: 
which (whatſoever the offence was) onaht not to have been given upon 

ver dict, the Jury finding him not gutlty of the olente alledged in the thdifey 


of high treafon. Þereby it appeareth how dangerous it is fo2 any to repoꝛt a 


by the ear, ſpecially concerning treaſon, unleſſe he had adviſedly read the Retozd: 


foz (as I take it) the miſrepoꝛt of this caſe hath hatched erroꝛs, and he miſtooke 
the iudgment, if it had been Pigh treaſon, ſoꝛ then it ſhould have bern dꝛawne, 
hanged, and quartered. D 2 37 H.8, 


| th # Efrores ad ſug 
+ priacipig; referres 


And beſides the judgement is fuch; as is given in rale of Petit tren fon, 714 wk ot refeBere.. 


To beingectert ; 
to their begin- 
ings is to ſe 
their laſt. 


* : 1 


, 37 H. 8. Br. 
Teaſon. 


Stanf. Pl. Coron. 
fo. 3. c. 

Bracton agreeth 
with it, Yi ſupra. 
Leaks Caſe. Hil. 
4. Ja. R. 


40. Aff. 33. 

42 E. 3. Kot. Cl. 
bi ſupra. 

37 H. 3. Br. dev. 


4 Fleta I. 1. ca. 23. 
Britton fo. 10. b. 
Sce before. fo. 15. 
b Rot. Parl. Hil. 
18 E. 1. fo. 92. nu. 
125. 
c 1 Mar. cap. 6. 

x & 2 Ph. & Mar, 
CA. Ile 

* 19 H.6.47- 

3 H. 7.10-Stanf. 
Pl. Coron. z. vide 
poſtea ca. 64. 
principall & ac- 
cf. See Mich. 
13 & 14 liz. 
Dier 296. Co- 
niers Caſe. 

d Sce Mat. Par. 
Amo 34 H. 3. 
pag· 753. de pe- 
cuxia approbata 
& reprobata. 

Et Walſingham 
28 E. 1. 1a 
Dem. 1300. fat. 
31 E. 1. de eig ts 
& meaſures. 
Raſt. 7. 

e Vet. Magna 
Chart. ca. Itin. 
fo. 151. a. 

22 All. p. 49. 

3 H. 7. 10.25 I.. 
42. b. Coro, 130. 
FG H. 7. 13. 

1 K. 3. 1. 

£ Walf, Hyp. 
Neuſtrie pa. 69. 
1278. 6 E. 1. 


5 3 H. 7. 10. 8. b. 


High Treaſon. 


37 H. 8. Br. tit. Treaſon. A Chaplain had fied fuch a great Orale 


| Cap. [; 


24 
£0 
* 
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* 


to Patent of diſpenſation with non-reſivence ; and this was holden a miſpzi- 


fion , and not High treaſon, fo2 it was an abuſe of the great ſeale, and no coun: 
terfeiting of it. Stanford ſaith that it was adiudged in his time according to the 
book of 2 H. 4. Et fic ex errore ſequitur error. £5 | 


G. Leak aclark of the Chancery ioyned two tleane parchments fit fo2 letters 


patents ſo cloſe together with mouth glew , as they were taken fo2 one, the up⸗ 
permoſt being very thinne, and did put one labell th:ough them toth; then upon 
the uttermoſt he w2it a true patent, and got the great ſeale put to the labell, ſg 
the labell and the ſeale were annered to both the parchments, the own written, 


and the other blanck : he cut off the glewed ſkirts round about, and tooke off the 


uppermolt thinne parchment (which was w2itten, and was a true and perfecx 
patent) from the labell, which with the great ſeale did fl hang to the parch- 
ment, then he w2ote another patent on the blancke parchment, and did publiſh 
it as a good patent. Hereupon two queſtions were moved. 1. Whether this of- 
fence be High treaſon 02 no. 2. If it be High treaſon, then whether he may be 
indited generally foꝛ the counterfeiting of the great ſeale, oꝛ cls the ſpeciall fact 
mult be exp2eſſed. And upon conference had between the Judges, upon great 
adviſement and conſideration it was in the end, concerning the firſt point, re⸗ 
ſol ved by the Juſtices (ſaving a very few) upon the authoꝛities afozeſaid, and 
fo2 that it was no connterfeiting of the great ſeale within this ſtatute, that this 
offence was neither High treaſon, no2 Petit treaſon, tecauſe it is not within 
either of the bzanches of this ſtatute , but it is a very great miſp:iffon , and 
the party delinquent liveth at this day. As to the 2. point it was reſolved, that 
if the ſpeciall matter had amounted to cormterfeiting of the great ſeale in law 
within this ac, then he might haue been generally indited of High treaſon foz 
counterfeiting the great ſeale. As if a man in an affray kill a Conſtable that 
comes to keep the Kings peace without any expꝛeſſe malice p:epenſed. this is 
murder in law, and yet the delinquent may bee generally indited or murder by 
malice pꝛepenſed. = | * 

And a Fleta who w2ote befo2e this act tolleth us, that Crimen falſi dicicur, cũ 
quis illicitus (cui non fuerit ad hoe data anthoritas) de figillo regis rapto vel inven- 
to, & bre via cartaſque conſignaverit. But whatſoever offence it was befoze the 
making of this ſtatute, it is after this ſtatute no High treaſon, becauſe it is no 
countefeiture of the great ſeale, but a miſuſoꝛ thereof. - 

Qui b convictus fuerit pro falſatione ſigilli dom.regis, quòd tradatur Epiſcopo Sa- 
rum, qui eum petiit ut clericum ſuum ſub pœna & in forma qua decer, quia vide - 
tur concilio quod in tali caſu non adinittenda eſt purgatio, & c. Yereby it ſhould 
appeare that in thoſe dayes a man might have had his Clergie foꝛ this offence, 
and therefoze as ſome hold, it was not then holden to be High treaſon, t herein alſo 


ts the pꝛeamble of this act, concerning divers opinions in cale of treaſon,verified. 


This ſtatute naming. the great ſcale and p2ivie ſeale; the foꝛging and the coun⸗ 
terfeiting of the pꝛivie ſignet, oꝛ of the ſigne manuell was not within this ſta⸗ 
tute, But by the < ſtatute of 1 Mar. it is made High treaſon in both caſes. Alteif 
that in this ac there is no mention made ol ayders and conſentoꝛs to this coun⸗ 
terteiting, vet they are within the pur vien of this ſtatute, koꝛ there bo no acceſla⸗ 
ries in High treaſon. 3 | 


C Ou ſa i monye. ] e This was treaſon by the common law, as it ap 
peareth by all the ſaid ancient authoꝛs, vbi ſupra (verbo, Si home counterface le 
grand ſeale) and therefo:e the opinion in; H.7. is holden fo2 no law, that it was 
but felony befo2e this ac, t The koꝛging of the Kings coine, is High treaſon, 
without utterance of it, fo2 by this ac the counterfeiting is made Migh treaſon. 
See the ſecond part ofthe Inſtitutes, W. 1. cap. 15. 8 Dee Thom, Walſingham. 
Hypodigme Neuſtrie. An. Dom. 1278. Judei protonſura monetz in magna mul- 
ticudine ubique per Angliam ſuſpenduntur, &c. : | 

h Si ipſe qui facit monetam authoxitate regis, &c; illam facit minns in pondere 
vel 


Cap. 1. High Treaſon: 


7 vel allaiata, vis. Alcumino vel alio falſo merallo contra ordinationem, & e. This 
is there holden to be High Treafon, and by that Book taken fo2 acounterfeit 
ok the Kings money within the Purvien of this ſtatute. = And hereivith agreet 
Britton, who ſaith, Des fauceres ꝙ ount noſtre mopye counterfet ou pluĩs de al- 
laye mile in noſtre monye, ꝙ nuſter, ne ſerroit ſolonꝗ le forme & uſage de noſtre 
Realme. | j- eee CLIT 
b b Ordeine fuit ꝙ roy deceſt realme ne puĩt changer ſa money, ne impaĩrer, 
ne a mender, ne auter onye fa re q de ore & argent, ſans laſſenc de touts les Coun- 

es, It wago2dained > that no King of this Realme might not change his mo⸗ 
ey, noꝛ impaire, noꝛ amend the ſame , no2 other money make then of Gold oꝛ 
Silver, witho:t aſſent of Parliament. 


« Clipping; waſhing, and filing of the money of this Nealme, was no coun⸗ 


terfciting of it within this Ad. And therefo:e being a like Cale, it was declared 
by Parliament in Anno 3 H. 5. cap. 6. to be High Treaſon ; but that Ac being 
repealed by i Mariz the ſtatute of 5 Eliz. cap. i. hath 4 declared, that clipping, 
walhing; rounding, oꝛ filing, fo2 wicked lucre and gaine. ac. to he High Trea- 
ſon, And by the ſtatute of © 18 Elz. it is declared, That if any perſon fo2 wicked 
lucreo2 gaines-ſake, ſhall by any art, wayes, oꝛ meanes whatſoever, impaire, di⸗ 
miniſh, kalũ fie, ſcale, oꝛ lighten the Kings money, ic. it is High reaſon , foz 
being a like caſe, it was tobe declared by Parliament. oe 
Fo2ring f o2 counter keit ing of foꝛaine money, which is not currant within 
the Realme, is miſp2iſton of Treaſon; any the offender hall foꝛkeit, as fo; con⸗ 
ccalement of High Zreaſon, — pu 


« Sa money.] s This extcnbcth only to the Kings money copned with: 
in this Realme ; and therefo:e after this ſtatute; if a man had counterfeited the 
money of another king dome, though it — within this Realme, it was 
no treaſon, untill it was ſo declared by Parliamen 
An 1 & 2 Ph. & M. and the ſaid Ads of 5 Eliz. & 18 
currant within this Realme. And it is holden that a 
tute of 25 E. 3, there was no money currant within this 
own coyne, : See the ſtatute called Sratutum de moneta magnum, & ſtatutum 
de moneta parvum, And it is to be knowne,, that if any "0 counterfeit the 
Kings coyne contrary to this ſtatute of 25 E. 3, « „He ſhall have the puniſh: 
ment of his body, but as in caſc of Petit Treaſon that is, to be dꝛawne and 
hanged till he be dead, but the fozfeiture of his lands is as in other caſes df High 
Treaſon, foꝛ this ſtatuts is but a declaration of the Common law, and the rea⸗ 
ſon of his co2pozall puniſhment is, fo2 that in this caſe he was only dꝛawne and 
hanged at the Common law, but a woman in that caſe was to be burnt. 

The Abbor of Miſſenden in the County ol Buckingham foz counterkeiting 
and reſection of the Kings money, was adiudged to be dꝛawne and hanged, and 
not quartered. The want of obler vat ton ot the ſaid diſtinction hath made ſome 
to erre in their indocment. Nota. This Act of z5.E. 3, maketh no expꝛellion 
of the iudgement, therefozs ſuch iudgement as was at the Common law either in 
caſe of High Treaſon oꝛ Petit Treaſon mu be given. 


7 do extend fo fozrain coyne 
at the making ok this ſta⸗ 


But if one be attainted to: diminiſhing of the Kings mony upon any of the 


ſtatutes made in Queen Maries time, oz in the time of Queen Elizabeth „ be⸗ 
cauſe it is High Treaſon newly made, the offender ſhall have iudgement as in 
caſe of High Treaſon, which iudgement you may ſee in the firſt part ol the In- 
ſtitutes. Sect. 747. b 


m And when a woman commits High Treaſon and is quick with childe, ſhe 


cannot upon her arraignment plead it, but ſhe muſt either pleade not guilty, oz 
confeſſe it: and it upon her plea ſhe be foundguilty, o2 confeſſe it, ſhe cannot al- 
leage it in arreſt of tudgement, but iudgement ſhall be given againſt her: and 


if it be lound by an inqueſt of Patrons that ſhe is quick with childe, (fo2 privi - 


ment enſent will not ſer ve) it ſhall arreſt, and reſpite execution till ſhe be deli⸗ 


vered, but ſhe ſhall have the benefit of that but once, though ſhe be gains f 


h in _ Mariz, and in 


ealme, but the Kings » 
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a See Inter lege: 
Athelſt ai ã, ca 134. 
Canui, cap 61. 
Britton cap. 5. 
fo. 10. b. 
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ca. 1. $6. De la 
mony falſi fie acc 
with 3 HA. 7. and 
ca. 5. C. I. and 
Flet a ca. zz. acc 
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nu. 15. Vide hic 
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45 E. 3. ca. 13. 

9 Ht, cap.1 1 
Stat. i. We 
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patt of the Inſti. 
tutes, ca. 20 Ar- 
tic. ſuper Cart. 
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on upon the ſame 
c 3 H.5.ca.6, 

1 E 6. cap. 12. 

5 Eliz. cap. 11. 
4 Nota, for wick- 
ed lucre and gain. 
e 18 Eliz. cap. 1. 


F 14 Eliz. cap. z. 


See hereafter, 
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1 Mar. cap. 5. 
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cap. 1. 
i Ver, Mag. Car- 
ta, part. 2. fol. 38, 
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k tera lib. 1. c. 21 
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Stanford f. ult. b. 


Vid. Hereafter, 
cap 30. 

Rot. Par. 17 E. 3. 
nu. 15. 


5 H.. 10. 


Lib. 7. Calvins 
eaſe, ub; ſupra. 


3 H. 7. 18. 


Rot. Parliam. 


20 E. 1 nu. z. 
John de Britains 
caſe. 

3 Reg. 21. 15. 
See inter leges 
Alveredi, cap. 4. 
ubi ſupra. Vita 
& fortunts omnt- 
bus pri vator. 
Cuſt. de Norm. 
c. 14. 22 lib. Af. 


Pl 49, 


reaſon, and Petit Treaton alſo. A | 
Si home port faux money en ceſt roialme, counterfeit au 


money danglitetre, & ſachant le money eſtre faux, &c. ] By this 
bꝛanch fix things are to be obſerved. I irſt, that the b2inging in of counterkeit 
money, and not the counterteiting is expꝛeſſed in this wozd apport.] Second: 
ly; that it muſt be bꝛought from a foꝛaine Nation, and not from Ireland, oz 
other place belonging to, oꝛ being a member of the Crowne of England, and 
ſo it hath been reſolved, ſo wary are Judges to expound this ſtatuts concerning 
WTreafon , und that in moſt benigne ſenſs : Fo2 aſbeit Ireland te a diſtin 
Kingdome, and ont of the Realme of England to ſome parpoles, as to Pꝛotecti⸗ 
ons and F ines le vied, ic, as hath been ſaid : yet to ſome intent it is accounted 
as # member ot oꝛ belonging to the Crowne of this Realme. And therefoze a 
Mrit of Erroꝛ is maintainable here in the Kings Bench of a judgement given 
in the Kings Bench in Ireland, fo as the Judges did tonſtrue this ſtatute not 
to extend to falſe money bꝛought ont of Ireland. Thirdly, it muſt be to the ſimi⸗ 
litude ot the money of England. Fourthly, that the bzirger ok it inte this 
Realme, muſt know it to be counterfeit. Fiftly , Uttering of falſe money in 


England, though he know it to be falſe and counterfeit to the likeneſſe of the 


coyphe of England, is no treaſon within this ſtatute, unleſſe he bꝛought it from 
a foꝛaine Nation, fo2 the woꝛds be, fi home apport faux money en ceſt realme. 


High Treaſon. Chap. 1. 


with childe: fo as this reſpite of exetution fo? this tauſe is not to be granted, 
only in caſe of felony, whereof Juſtice Stanford ſpeaketh, but in caſe of High | 


<a e IE 


But it money falſe o2 clipped be found in the hands of any that is ſuſpicious, he 


may be impꝛiſoned untilt he hath found his warrant , per ſtatutum de moneta 
magn' vet. Mag. Catt, fo. 38. 2 parte. Laftly, he maſt merchandize there⸗ 
with, oz make payment thereof, erp:eſfed in theſe woꝛds, Pur merchandizer , on 
paiment faire in deceipt noſtre ſeignior le roy & ſon people. Dee mo2e, De mo- 
neta regis, and of the derivation thereof in The ſecond part of the Inſtitutet, in 
Artie ſuper cart as, cap .o. Nx | 

* © Si home tuaſt Chancelour, Treſurer, on Juſtice noſtre ſeigniout le roy del 
un banke ou del anter, Juſtice In Eire, ou daſſiſes & tours auters Juſtices aſſignes 
dofer & termiĩner eſteant eb lout place ſeaſant lour office, ] 

In this caſe albeit one intend to kill any of theſe here named in their plate, and 
doing their office, and thereupon ſtrike oz wound any of them, this is no treaſon: 
Fo? our ſtatute ſaith, Si home tuaſt Chancelor, &c. It a man kill the Chan» 
cellour, ic. Foꝛ if it be treaſon, death muſt enſue, And the reafon wherefoze it 
is treaſon in theſe caſes is, becauſe ſitting juditially in their places, (that is, in 
the Kings Courts) and doing their office in adminiffration of juſfice , they re- 
preſent the Kings perſon who by his Oath is bound that the ſame be done. 
And this Act extends only to the perſons here particularly named, and to no 
other: and therefoze extendeth not to the Coutt of the Lo2d Steward, oz of the 
Conffable and Mar ſchall, noꝛ to the Court of the Admiralty, oꝛ any other, noꝛ 
fs any Eccleftafticall Court. Nay.. it extends not to the High Court of Parlia- 
ment, if any Member of the Lo2ds Houle, oz Houſe of Commons te llaine in 
bis place, and doing his office, becauſe if is caſus cmiſſus, md not mentioned in 
125 Act. But in all thoſe Caſes it is wilfull murder, foz the Law implyeth 

cc, | 

Et ſoit affavoire 5 in les cafes ſuĩfnomes doit ee adjudge treaſon 9 ſe 


extenda a noſtre ſeignior le roy & fa royall Majeſtie: et de tiel treaſon le for- 


feitare des Eſcheates appertient a noſtre ſeignior le roy cibien des tres & tene- 
ments tenus des auters, come de luy meſme. . 
( Des tres & tenements tenus des auters come de luy 


meſme. This is an affirmance of the Common Law, and the reaſon there⸗ 

of te, fo2 that the offence is committed againft the ſoveraigne Lo2d the King, 

who is the light and the life of the Comnion-wealth : and therefo:e the _ 
do 
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dbeoth give to the King in ſatisfaction of his offence, all the Lands, it. Which 


the offender hath, and that no ſubject ſhould be-partaker of -atty part ok the f62- 
feiture foꝛ this offence. | 


And wherethe woꝛds be[Lands and Tenements holden; tt. pet theforfeftnre | 


extends to rents charges, rents ſeck, Commons, Coꝛrodies, and other heredita- 
ments which are not holden, fo2 in caſe ok High Treaſon the tenur? i not 


matertall. 
This clauſe hath 7. limitations. Firſt , this Ac extends not b 49 lands 
in taylc,(ſaving only fo? the life of tenant in tayle) but the fo: fettyre of e⸗ 


ſcheats is to be underſtood of ſuch Lands and Tenements,as he might 
fully fo2feit. And theſe generall -wo2ds take not away the ſtatute of 90 
conditional c but latter ſtatutes give the fo: feiture of eſtates in tail, 2. 
doth this Act extend to ules, but latter ſtatutes doe name nſes. © 3. 4 
to rights of actions, where the entrie is taken away, and ſo is the law cleeriy 
holden at this day. 4. Noꝛ to any condit ions, but by a e fatter ſtatute con- 
ditions, unleſſe they te inſeparably knit to the perſon, be given to the King. 
5. No? to rights of entry, where any was in the lands f by title beloꝛe the trea⸗ 
ſon committed, but ſuch a right of entry is fince given by latter ffatutes, 
6. No2 to Lands oꝛ Tenements, o2 Rights g in auter droit, as in the right 
of the Church, no? to lands in the right of a wife, but only dur ing the coverfnre, 
and it ertendeth to land which the offender hath b fo2 life, foꝛ the foꝛkeiture ot᷑ 
the p:ofits during his life. 7. It extendeth not fo * a founderſhip of an houſe of 
religion in Free almoign. foꝛ that is annexed to the bloud of the Founder. Mere 
goods and chattels be not named, but the fo2fetture of them is implyed in the 
tudgement. 

Nota I ectoꝛ, the ſaid Acts of 26 H. 8. 33 H. 8. 5. and 6 E. 6. doe yet remain 
in koꝛce, notwithſtanding the ſaid ſtatute of i Mar. as it hath been often adiudged 
and reſolved, and namely Mich, 21. Ja. in the Exchequer Chamber in a w2it of 
erro2, upon a iudgement given in the Exchequer, between Ratcliffe, and the 
Lo2d Sheffeild, by all the Judges of England, and is agreeable to common 
experience. 3 4 

See moe of High Treaſon in the nert Chapter following, cap. 2. verbo. 
Er pur ceo que pluſors auters caſes, &c. | | 


33- 73. Corody Br.;. Temps H. 8.Eſcheat. 239. #12 El. Dier 289. Lib. 3. fo. 10. 35. Lib. 7 


71. 166. lib.g. to. 140. Stanf, Pl, Corone. 187. a. 


C4 . Ik 
Of Petit Treaſon. 


＋ oveſque ceo il y ad un auter manner de treaſon , ceſtaſſavoir, 
quant un ſervant tua ſon maiſter, ou un feme tua ſon baron, ou 
quant home ſeculer ou de religion tua ſon prelate a que il doit foye 
et obedience, Et de tiel manner de treaſon la forfeitnre des Eſcheats 


appertenont a cheſcun ſeignior de ſon fee proper &c. 


And moreover there is another manner of Treaſon, that is to ſay, 
when a ſervant ſlayeth his Maſter, or a wife her husband, or when a 


man ſecular or religious ſlayeth his Prelate to whom he 3 
aith 


n — 
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See. hereafter. 


; Verbaikt de tiel 


manner de treaſun, 
Cc. 

O0 herwiſe it is 
in caſe of Pætit 


FTreaſon and fe- 
lony. 


b 7 H. 4. 27. See 


s hercafterin the 


title of Premuxi- 
re, T eb (des ries, 
Cc.) Vid. 26 H. 8. 
cap. 13. 8 
c 26 Pi. 8. cg. 12. 
in fine. 33 H8, 
cg. 20. 5 & EG. 
C2. 11. 
Lib. 7. fo. 12, 13. 
23 H. 8. ca. 20. 
5 E. 6. ca. 11. 

d I. ib. 3 fo 210. 
7 H. 4.6 &c, 

33 H.. c. 20. 
lib. 7. fo. i 1. En- 
gle fields caſe. 

f Euglefields caſe, 
Vbi ſupra. 

£5E6 bi ſupra. 
1 Mar. Diet 123, 
Dier. 12 El.289. 
Temps H.. Br. 
Coron.s. 

b 1 Mar.Dier 
108. 24 E. 3. 

. ſo. 33. 34. lib. 8. 


Britton ca. 8. & 
cap. 22. 
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4 12 Aſſ. p. 30. 
21 E. 3 17. 

F. coron. 4317. 
Statham tit. cor. 
21 E. z. 22 Af. 


49. 
; 19 H. 6.47. Pl. 
Com. 86. b. 
Dier, 3 Mar. 128. 
7 El. 235. 

c Exedus, c. 21. 
v. 15.17. 
Lev. 20. v. 9. 


1 Mar. pet Brom- 


ley & Portman 
of the teport of 
juſtice Daliſon. 
vid. 1 R. 3. 4. 

In culeo puricid e 
cum ſimia, cane, 
gallo, & ſerpente 
incluſt mars olim 
mergebantur:ſed 
205 non habe mus 
talem conſuetudi- 
nem. 

* 22 E. 1. Math, 
Par, 874. 

d 33 Aſſ. p. 7. 

Li. 1. f. 99. Sbe Aye 
caſe, 10 H. 6. 47 
pl com. 260. 

e 15 E. z. Coron. 
383. 19 H. 6. 47. 
See c. Pr. & Acc 
Dier. 34 H. 8 50. 
Dier. 16 El. 33 2. 
Saunders caſe. 
Paſch. 32 E. 3. 
Rot. 62. coram 
rege Ph. Clittons 
caſe. 

40 Afl. p. 15. 


Flera li. 1. ca. 2 2. 
Britton ſo. 16. 


19 H. 6. 47. 


40 Aſſ. ubi ſupra. 


& 16 El. ubi ſup. 


19 H. 6. 47. by all 
the Judge. 


Petit Treaſon. 
faich and obedience. And of ſuch treaſon the Eſcheats ought to per- 
tain to every Lord of his own fee, &c. 


- 


It was called Pigh 62 Gꝛand treaſon in reſpec of the ropall Paieſty a- 


Lainſt whom it is committed, and comparatively it is called Petit Treaſon 


(whereof now this ſtatute ſpeaketh) in reſpec it is committed againſt ſubjcats 
and inferiour perſons, whereof this Ac doth enumerate thzee kinds. 


. Quant un ſervant tua ſon Maiſter. ] This was Petit Trex: 
ſon by the Common Law, fo; ſo it appeareth by the a book of 12. AM, that a 
woman ſervant killed her Piſtris, wherefozs ſhe had judgement to be burnt, 
which is the judgement at this day ofa woman foz Petit treaſon. And here- 
with agreeth 21 E. 3. where the reader muſt know. that in ſtead of Mere in that 
caſe you muſt read Maifter, 
b And upon this Act, if the lertant kill the wife of his aſter , it is Petit 
treaſon, foꝛ he is ſertant both to the husband and wife, 

Ak the child commit Parricide in killing of his father oꝛ mother (which 
the Law-makers never imagined any childe would doe) this caſe is out of 
this ſtatute, unleſſe the childe ſerved the father oz mother foz wages, oꝛ meat, 

zink oz apparell, foz that it is none of theſe thee kinds ſpecified in this Law. 
And yet theoffence is far mo2e hainous and impious in a child then in a ſer⸗ 
bant, foz Peecata contra naturain ſunt graviflima: but the Judges are reftrained 
by this Act, to inter pꝛet this Act, a ſimili, oz a minore ad ma jus, as hereatter ſhall 
be ſaid. And * ſome ſay that Parricide was petit treaſon bythe Common Law. 

d A ſervant of malice intended to kill his Þaſter , and lay in wait to doe it 
whileſt he was his ſervant, but did it not till a year after he was out of ſer⸗ 
vice, and it was adjudged Petit treaſon within this Act, 


Un feme tua ſon baron. ] « This was petit treaſon by the Com- 
mon Law, as it appeareth in our books, It the wife pꝛocure one to murder her 
husband. and he doth it acco2dingly , in this caſe the wife being abſent is but 


acceſſo2y , and ſhall be hanged. and not burnt, becauſe the acceſſoꝛy cannot be 


guilty of Petit treaſon , where the pꝛincipall is not guilty but of murder: and 
the * acceſſozy muſt follow the nature of the pꝛincipall: but if he that did the 
murder had been a ſervant of the husband, it had been treaſon in them both, and 


the wife ſhould have been burnt. And ſo it is in the caſe beloꝛe of a ſervant. | 


and tn the caſe hereafter ofa Clerk. 

Af the wife and a ſtranger kill the husband, it is Petit treaſon in the 
wife, and murder in the ſtranger, and ſoit is in the caſc of the ſer ant next 
befo2e, and of the Clerk next after. 

WBefoze this ſtatute tt was Petit treaſon, quis falſaveric ſigillum domini 
ſui de cujus familia fuir, Britton agreeth herewith. But theſe are taken away 
by this Aa, and all other ſaving theſe. that are here exp2eſſed. 


C Quant home ſeculer ou de religion tua fon prelate 


a que il doit foy et obedience. ] This clauſe is underſtood only 
of an Ccc'eſtaſticall perſon, be he ſecular, o2 regular, if he kill his Pzelate; oz 
Superiour, to whom he oweth faith, and obedience, it is Petit Treaſon : and 
ſo it was at the Common Law, And Petit Treaſon doth pꝛeſuppoſe a trutt., 
and obedience in the offender , either Civill , as in the wile and ſervant , oz 
Eccleſiaſticall, as inthe Eccleſiaſticall perſon, 

Aidozs, abettozs, « pꝛoturers of any ot theſe Petit Zreaſons.are within this 
Law. | 
If the ſervant kill his Miſtris, viz, his Paſters wife, this is treaſon (as 
hath been ſaid) not by equity, fo2 that is denied as well in Petit Treaſon, as 
High Treaſon, but it is within the letter of this ſtatute, foz the is a Paſter. 

In High Treaſon there is no acceſſo2 ies, but all be pzincipalls - and _ 
| oꝛt 
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e whatſoever act 02 conſent will make a man acceſſozy to afelony, befoꝛe the 
ad done, the ſame will make him a pꝛincipall in caſe ot High Treaſon. But in 
tate of Petit Treaſon, there may be acteſſoꝛies, either beloꝛe, oꝛ after the aa 
done, as in caſe of Murder oz Hemicide. : 

Here it appeareth that Aus of Parliament may bind men of the Church, 
Secular,o2 Regular, t no benefit of Clergy allowed unto them in caſe of treaſon: 
but * hereof you ſhall read at large in the Expoſition of the 15. chapter of Ar- 
ticuli cletl. | 

C Et de tiel manner de treaſon forfeiture des Eſcheats 
apperteinont a cheſcun ſeignior de fon fee proper. ] See hereof 
hereaftor in the chapter of Fozfeiture, It a man ſeiſed in ſee of a Fair; Parket, 
Common, rent. charge, rent ſeck, Warren, Cozrody,o2 any other inheritance, that 
is not holden; and is attainted of felony, the King ſhall have the p2ofits of them 
during his life: but after his deceaſe , ſeeing the blood is co2rupted, they cannot 
deſcend to the heir, noꝛ can they eſcheat becauſe they be not holden, they periſh 
and are ext ind by Aa in law: Foz in Eſcheats fo: Petit Treaſon oz telony, 
a tenure is requiſite, as well in the caſe of the King, as of the ſubjea. 

An A ppꝛover in caſe of felony,refuſing the coinbate with the Appellee , ſhall 
have like judgement that is fo2 Petit Zreaſon, Probator recuſans duellum ad- 
judicatur ſuſpendi, & trahi in odium falſæ accuſationis : but yet it is not Petit 
Treaſon;becauſe it is none of the thꝛee ſpecifiedin this Act, 5 

The caſe which Shard reciteth in 40 Aſſ. that a No2man being Leader of 
an Engliſh ſhip; who had Engliſh men with him, and robbed divers upon the 
ſea, and were taken and found guilty : and as to the No:zman it was but felony 
(becauſe No2mandy was loft by King John, and was out of the ligeance of 
E. 3.) and as to the Engliſh if was adjudged treaſon, and the offenders dzawn 
and hanged, which was the judgement of Petit Treaſon: but this caſe muſt be 
intended to fall out befo2e this ſtatute of 23 E. 3. foz it is none of the. Petit 
Treaſons mentioned in this Act, 


C Et pur ceo que pluſors auters caſes de ſemblables treaſon 
purront eſcheer en temps avener, queux home ne purra penſer ne declarer en pre- 
ſent: Aſſentu eſt, que fi autte caſe ſuppoſe treaſon, que neſt eſpecifie paramount, a- 


viegne de novel devant aſeun Juſtice, demoerge le Juſtice ſans aler a judgment 


de treaſon, tanque per devant noſtre ſeignior le roy en ſon Parliament loi le caſe 
mfe & declare, le que le ceo doit eſtre adjudge treaſon, ou auter felovy, 

And becauſe that many other like caſes of treaſon may happen in time fo 
tome, which a man cannot think noꝛ declare at this pꝛeſent time: It is acco2ded, 
that if any other caſe ſuppoſed treaſon, which ts not above ſpecificd, doth happen 
befoze any Juffice, the Juſtice ſhall tarry without going to judgement of the 
treaſon, till the cauſe be ſhewed and declared befoze the King and his Parlia- 
ment, whether it ought to be judged treaſon oꝛ other felony. 


C Semblable creaſon. In this caſe, the Judges ſhall not judge 5 
ſimili, 02 by equity, argument, oꝛ inference of any treaſon, High oꝛ Petit, foꝛ no 
like caſe ſhall be adjudged treaſon, c. And note this bzanch ertendeth (as hath 
— ſaid) to the offence, viz. treaſon, and not to tryall, judgement, oz ere- 
cut ion. 


C Si auter caſe ſuppoſe treaſorl. ] No other caſe, though of as 


high oꝛ higher nature, ic. ſhall be adjudged treaſon High oz Petit, as befoze it 


appeareth in the caſe of Paricide, Anno 1 Mariz,ubi ſupra, 


C Treaſon. J Either High Treaſon, oꝛ Petit Treaſon , ſo as this 
bzanch ertendeth as hath been ſaid to the offence of * only. \ 
| Que 
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40 As. vide 
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= 


See the expoliti= Que neſt ſpecifie paramount.) This wozd [ſpecifie] is to te ſye- | * 
on ge Haig. ciallyobſerbed. fon it is as much to ſay, as particularized, oz ſet donne parti. 
Priſonam, 4 larly : ſo as nothing is left to the conſtruction of the Judge, if it b not ſpeciſied | 
1H. 6.5. and particularized. befoze by this Act. A happy ſanctuary oz place of refuge fo: 
9E.4.26, &. Judges to flyeunto, that no mans blood and ruine ot᷑ his family do lie upon their 
ice Paier, confeiences againſt law. And it that the conſtruction by arguments à ſmili, | 
Report, di à minori ad ma jus had been left to Judges, the miſchiete befoꝛe this ſtatute would 
ſupra, have remained, viz. diverſity of opinions, what ought to te adjudged treaſon, 
W which this ſtatute hath taken away by erp:eſſe woꝛds: and the ſtatute of 1 Mar. 
r.. dothrepeale all treaſons, ic. but only ſuch as be declared and erpꝛelled in this 
Act of 25 E. 3. wherein this woꝛd expꝛelled is to be obſerved. 

In the Parliament holden Anno 5 H. 4. the Carle of No2thumberland 
wo < T- — came befoze the King and Lo2ds in Parliament, and by His Petition to the 
au. 15. Ibid. King, acknowledged to have done againſt his allegiance: and namely, foz ga- 

ther ing of Power and giving of Liveries, whereof he pzapeth pardon : and the 
rather, that upon the Kings Letters he yeelded himlelle, and came to the king 
unto Poꝛke, where he might have kept himſelle away. The which Petition the 
King delivered to the Juſtices by them to be conſidered. Whereupon the Loꝛds 
made pꝛoteſtation, that the ozder thereof belonged fo them, as Peers of the 
Parliament, to whom ſuch judgement belonged in weighing of this ſtatute of 
25 E. 3, &e. and they judged the ſame tobe no treaſon, noꝛ felony, but only treſ⸗ 
paſſe finable at the Kings will. And the opinion in 27 Al. is denied, that if 
27 All. p. 63. one of ths Jndicers dilcover the counſell of the King; that it auld be treaſon; 
becauſe it is not ſpecified befoze in this Ad, and thereloꝛe neither High Treaſon. 


noz Petit Treaſon, 


Tanque per devant le roy & ſon Parliament.) By this it is 
apparent, that anp like o2 other caſe ought to be declared by the whole Parlia- 
ment, (and not by the King and Lo2ds of the Upper-Youſe only, 92 by the King 
and the Commons, oꝛ by the Loꝛds and Commons.) And fo was it done by the 
whole Court of Parliament in 3 R. 2. ubi ſupra. 5 Eliz, 18 Eliz. ubi ſupra, and 
many other As of Parliament. 

John Duke of Gwyen and of Lancaſter, Steward of England, and Thomas 
Rot. Par.17.R.2. Duke of Gloceſter, Conſtable of England, the Kings Uncles, complained to 
ws the King, that Thomas Talbot Knight, with other his adherents, conſpired the 
death of the ſaid Dukes in divers parts of Cheſhire ,. as the lame was confeſſed 
and well knowne, and pꝛaped that the Parliament might judge of the fault 
(which Petition was juſt, and accoꝛding to this baanchof the ſtatate of 25 E. z.) 
but the Recoꝛd ſaith further: whereupon the King and Lo2ds in the Parlia- 
ment adjudged the ſame fac to be open and High Treaſon : which judgement 
wanting the aſſent of the Commons , was no declaration within this Ac of 
25 E. 3. becauſe it was not by the Ring and his Parliament accoꝛding to this 
Act, but by the King and Lo2ds only. 


r3 Elcap.1, 2. C Soit le caſe monſtre & declare, &c.] This Declaration may 


14 El.ca-1,2,&c, 
beabſolute, oz ſab modo, fo: a time. | 

Anno 21 R. 2. in By this which hath been ſaid it manifefly appeareth, what dammable 

Latin. and danmed opinions thoſe were concerning Pigh Treaſon, of Treſilian Chieſe 

- Juffice of the Rings Bench, Sir Robert Belknap Chicfe Juſtice of the 

Common Bench, Sir John Holt, Sir Roger Fulchorp, and Sir William Burghe, 
Kntghts, fellowes of the ſaid Dir Robert Belknap, and of John Lockton one of s 
the Kings Ser jeants, that were given to King R. the 2, at Nottingham, in the 
Tleventh peare ot his reigne. But moze deteſtable were the opinions of the Ju⸗ 
ices in ar R. 2. and of Hanckford and Brinchley the Kings Serjeants , (and 
the rather, becanſe they took no example by thepunifhment of the fozmer) which 


x: R. ca. i. & 4. Aﬀfirmed the ſaid opinions to be good and lawfull, ſaving Sir William —_— 
Chiefs 


* 
) 2. bs 
A 
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Chiele Juſtice of the Common Bench gave this anſwer : That declaration of 


treaſon not declared belongeth to the Parliament; but to pleaſe, he ſaid , that if 
he hav been a Lo2d 02 a Peer of Parliament, if it had been demanded of him, he 
would have made the like anſwers. Thele Juſtices and Ser jeants being called 
in queſtion in the Parliament holden Anno 1 H. 4. fo2 their ſaid opinions ; an: 
ſwered (as divers Lo2ds Spirifuall and Tempozall did) that they durſt no 
otherwiſe do, fo feare of death. It was thereupon enacted, that the Loꝛds Spi⸗ 
rituall and Tempoꝛall, o2 Juſtices, be not from thencefozth received to ſay; that 
they durſt not loꝛ feare of death to ſay the truth. Mhich opinions being ſo ma⸗ 
nifeſtly againſt our ſaid Act of 25 E. 3. afterwards in the Parliament holden 
1 H. 43. it is affirmed by authozity of Parliament, that in the ſaid Parliament 
of 21 R. 2. divers Statutes, Judgements, Oꝛdinances, and Stabliſhments 
were made, oꝛdained, and given, errontouſly and dolefully in great diſher iſon 
and finall deſtruction and undoing of many honourable Loꝛds, and other liege 
people of this Realme, and of their heires foꝛ ever. And therefoze not only that 

arliament of 21 R. 2. and the circumſtances and dependances thereupon, are 
wholly reverſed, revoked, voided, undone, repealed, and adnulle d foꝛ ever, but 
alſo the Parliament holden in 11 R. 2. by authozity of which Parliament; 
Treſilian, Belknap, and the reſt of thoſe falſe Juſtices and Serjeants afoꝛeſaid 
were attainted, is confirmed, fo2 that it was(as there the Parliament affirmeth) 
fo2 the great honour and common p2ofit of the Realme. 


Et ſi per caſe aſcun home de ceſt roialme chivache armec, 
&c.] And if percaſe any man of this Realme ride armed, 1c. Fo? expoſition 
hereof, ſee the Chapter hereafter againſt riding 02 going armed. 

Fo? the better inſtruction of the Reader to diſcerne what offences be High 
reaſon oꝛ Petit Treaſon at this day, it ſhall be neceſſary to adde hereunto the 
ſtatute of 1 Mar. whereby it is enacted, That no Ad, Deed, oꝛ Dffence,being by 
Act of Parliament oz Statute made treaſon, petit treaſon, o2 miſpꝛiſion of trea⸗ 
ſon, by wozds, w2iting, ciphering, deeds, oꝛ otherwiſe whatſoever; ſhall te ta⸗ 
ken, had, deemed, oꝛ adjudged to be High Treaſon; Petit Treaſon; o2 miſy2i- 
ſion of treaſon, but only ſuch as be declared and erp2eſſed tote treaſon. petit trea⸗ 
ſon, 02 miſpꝛiſion of treaſon, in oꝛ by the Act of Parliament oꝛ Statute made in 
the 25 yeare of the raigne of the moſt noble King of famous memo2y; King 
Edward the third, touching oꝛ concerning treaſon , o2 the declaration ot treaſon, 
and none other, ic. Any Act oꝛ Acts of Parliament, Statute, oz Statutes, had 
0; made at anytime heretofoze oꝛ after the ſaid 25 year of King E. 3, 02 any other 
declaration oꝛ matter to the contrary in any wiſe notwithſtanding. 

Beloꝛe this Ad ſo many treaſons had been made and declared by Act of Par⸗ 
liament ſince this Act of 25 E. 3. ſome in particular, and ſome in generall, and 
in ſuch ſoꝛt penned, as not only the ignoꝛant and unlearned people, but alſo learned 
and expert men were many times trapped and ſnared : and ſometimes treaſons 
made oꝛ declared in one Kings time, were abꝛogated in affother Rinos time, ei⸗ 
ther by ſpeciall oꝛ generall wozds:ſoas the miſchief tef62e 25 E. z. ot the uncertain: 
ty what was treaſon, and what not, became to be ſo frequent and dangerous, as 
the ſafeſt and ſureſt remedy was, by this excellent Ad of 1 Mar. to abꝛogate and 


repeale all; but only ſuch as are ſpecified and expꝛeſſed in this ſtatute of 25 E. 3. 


By which law, the ſafety both of the King and of the ſubjeq; and the pꝛeſer vation 
of the Common-weale is wiſely and ſufficiently pꝛovided foꝛ, in ſuch certainty, 
as Nihil relictum eſt arbicrio Judicis. And certainly the two Rules recited in the 
Pꝛeamble of the ſaid Act of x Mari. are aſſuredly true. The firſt, That the 
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Ror Parl- I H. 4. 
ny.g7 

Me liùs eſt omnia 
mala pati quam 
malo conſintire. 


1H. 4. ca. 3. 


See the conſe- 
quence of erro- 
neaus Opinions in 
caſe of high trca- 
ſon. 

I H.4 ca. 4. 


1 Mar. ca. i. Sef. 
fone prime. 

The like ſtatute * 
was made, Ann 
1 E. 6. ca. 11. 
See the ſtatute of 
1 H. 4 ca. 10. to 


the like effect. 


Inter leges Ca- 
nuti cap. . Ixpri- 
m1 j aſlæ leges ut 
eHerantur injuſt« 
deprimentur. 
Aliter in antiquo 
MS. 

Inprimis ut juſt e 
ges erigantur, 
1j-fle ſubver- 


Flt kt. 


ſtate of a King ſtandeth and conſiſtcth moze aſſured by the love and fatour of 


the ſubject toward their Soveraigne, then in the dꝛead and fear of lawes 
made with rigoꝛous pains and extreme puniſhment fo2 not oveying their So⸗ 
veraigne: And the other; That lawes juſtly made fo2 the pꝛeſer vat ion of 


the Common-weale without extreme puniibwrent oꝛ penalty, are moꝛe often, 


made 


and foz the moſt part better oveyed and kept, then — and ſtatutes 
2 with 
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Seneca. 


4 That is, of ſuch 
treaſon, high or 
petit, as is 
expreſſed in the 
Act of 25 E. z. 
and of no other 
treaſon. 


6 x Mir. ca. 6. 


1 & 2 Ph. & Mar. 


cap. 11. 

5 ElIiz. ca. 1. & 11 
18 Eliz. cap. 1. 
13 Eliz. cap. 2. 
23 Eliz. cap. 1. 
27 Ez. ca. 2 · 

3 Jac. cap. 4 

c Bracton lib. 3. 
fol. 118. b. 

d 13 Eliz.cap.r. 
14 Eliz. cap.i- & 


cap. 2. 

e 1 27h. & M. 
cap. 10. 

F See the ſecond 
part of the In- 
ſtitutes, Mag. 
Carta. cap. 29. 
Ver bo (pe r judi- 
cium parium.) 
g 35 H. 8. ca. z. 

2 Mar. Dicr 132. 
lib. 7. fo. 23. in 
Calvins caſe. 
Paſch. 33 Eliz. 
Orurks caſe, 

* 32 H.8.cap.4. 
h 1E.6.ca.i2. 

5 E.6.ca.11. 
Both which are 
mentioned in the 
next Section. 
Hill. 14. Eliz. 
Dier MS. 
Nota. This is the 
laſt reſolution of 
the judges in this 
point. 

At this time 
Catlin and Hier 
were Chiefe Ju- 
ſtices, and S an- 
ders Chie fe Ba- 
ton, &c. 


Petit Treaſon. Cap. 2.9 


with great and extreme punichment.] Micius imperanti melius paretur. 
In which Ac five notable things are to be obſerved. Firff; it extendeth 7 
(without exception) to all High Treaſons made by any Act of Parliament ſince * 
the ſaid Act of 25 E. 3. Secondly, to all declarations of Vigh Treaſons byany © 
Act of Parliament ſince the ſaid Act of 25 E. 3. (as of the ſaid Declaration in 
3 R. 2, of killing an Ambaſladour and the like.) Thirdiy⸗to all: Petit Creaſons 
made oꝛ declared by any Ad ot Parliament ſince the ſaid Act of 25 E. 3. Fourth |, 
ly, albeit miſpꝛiſion of treaſon is not mentioned in the Act of 25 E. 3. vet every - 
miſpꝛiſion of any treaſon made oꝛ declared ſince that Act by any Act of Pariiaz 
ment, is abzogated. Fifthly, no offence to be treaſon, petit treaſon; oꝛ miſp2iſt- 
on of treaſon, but only ſuch as be declared and expꝛeſſed to be treaſon, petit 
treaſon, oꝛ miſpziſion of treaſon by the ſaid Act of 25 E. 3. Here thꝛee things 
are to be obſerved : firſt, that this wozd [erp2eſſed} excludeth all implications 
92 inferences whatſoever. Decondly, here miſp2iſton of treaſon is taken foꝛ con- 
cealement ofhigh treaſon oꝛ petit treaſon; and only ofhigh treaſon oꝛ petit trea⸗ 
ſon ſpecified and expꝛeſſed in the Ad ot 25 E. 3. Thirdly, that no foꝛmer judge⸗ 
ment, attainder, pꝛeſident, reſolution, oꝛ opinion of Judges oz Juſtices of high 
treaſon, petit treaſon , oꝛ miſpꝛiſion of treaſon, other then ſuch as are ſpecified 
and erp2eſſed in the ſaid Act of 2 5 E. 3. are to be followed oꝛ dzawne to example: 
koꝛ the woꝛds be direc and plaine, That from hencefoꝛth. no Ac, Deed. oꝛ Df- 
fence. ac. ſhall be taken, had, deemed, oꝛ adjudged to be treaſon, petit treaſon, oz 
a miſpꝛiſion of treaſon, but only ſuch as be declared and erpeſſed in the ſaid 
Act of 25 E. 3, &c, any Act of Parliament o2 Statute after 25 E. 3. oz any 
other declaration o2 matter to the contrary notwithſtanding.] So as there is no 
high treaſon, petit treaſon, o2 miſp2iſion of any treaſou made oꝛ declared by any 


. Act of Parliament oꝛ otherwiſe ſince the Act of 25 E. 3. but only ſuch as have 


been made ſince the ſaid Act of x Mariz , and of thoſe, only ſuch as were made 
b perpetuall, and not during tbe life of Queen Mary oz of Queen Elizabeth, 
whereof there be divers which now are expired, which pou map reade being all 
in pꝛint. But there wanted nothing to the perfection of the Statute of 2; E. 3. 
but a limitation of ſome certaine time wherein the offender ſhould be accuſed, 
c Poſt intervallum temporis accuſator non erit audiendus, nifi docere poteſt fe 
faiſſe juſtis rationibus impeditum. | 

Or the declaratibn of treaſon, &c. d Detlarations mi ve during the na⸗ 
turall lite of Queen Elizabeth ceaſed by her death: foꝛ Declarations may have 
limitations as well as Statutes introductozy of new lawes, 

There is another excellent bzanch of a Statute made e in 187 2 Ph, & Mar. 
in theſe woꝛds. [And be it further enacted by the authoztty aloꝛeſaid, that all tri⸗ 
als hereafter to be had, awarded, oꝛ made fo2 any treaſon, ſhall be had and uſed 
only accoꝛding to the due oꝛder and courſe of the Common Law.) 


C All trials.] d Upon theſe woꝛds many things have been obſerved by 
others. I irſt, that the Letter ol this Ac oxtendeth only to triall of high treaſons, 
02 petit treaſons, and not to miſpꝛiſion. Secondly, Foꝛaine treaſons are to be 
tried by the ſtatute g of 35 H. 8. cap. 2. and ſo it was reſolved by all the Juſti⸗ 
ces of England in Orarks Caſe, and had been ſo reſolved befoꝛe. But ſoꝛ trials 
of treaſons to be had in Wales, oꝛ where the Kings Writ runneth not, in ſuch 
Shires as the King ſhall aſſigne by his Commiſion by the ſtatute of 32 H. 8. 
ca. 4. Axe abꝛogated by this Act, becauſe they are triable by the law. 

h It hath been holden, that upon the triall of miſpꝛiſion of treaſon there muſt 
be two lawfull witneſſes, as well upon the triall, as upon the india ment, as it 
was reſolved by the Juſfices in the Lo2d Lumleyes Caſe, Hil. 1 4, Eliz. repoꝛted 
by the Lo2d Dier, under his own hand, which we have ſeen, but left out of the 
p2inf, which fo2 other purpoſes is cited hereafter. Thirdly, it hath beene hol- 
den, that this Act extendeth not to the Indictment of any treaſon, but to the tri⸗ 
all by Peers, if the offender be noble: oz by Freeholders, if the offender be under 


the degree of nobility : & therefoze upon the indictment which is in manner of an 
accuſat ion 


Cap. 2. Petit T reafon. 
accuſation , by the ſtatutes of 1 E.6.and 5 E.6. two lawfull witneſſes are requi- 
ſite: the woꝛds of the ſtatute of 1 E. 5 in the laſt bzanch he, That none ſhall te 
indicted, arraigned, condemned, oz convicted ſo any treaſon, Petit Treaſon, 
miſpꝛiſion of treaſon. 02 foꝛ any woꝛds befoꝛe ſpecified to be ſpoken , alter the 
ſaid firſt day ol Febzuary, foꝛ which the fame offender oꝛ ſpeaker thal in any wiſe 
ſuffer pains of death, impꝛiſonment, loſſe 02 fo2feiture of his goods, chatels, 
lands, 92. tenements, unlefſe he be accuſed by two ſufficient and lawfull wit⸗ 
neſſes, oꝛ ſhall willingly without violence confeſſe the ſame, ] - 

Nota that befoze ſpecified | doe refer to the wozds mentioned befo2e in the 
Act, 1. It is manifeſt by the connexion of the wo2ds, viz. [foz any wo2ds be: 
foꝛe ſpecified to be ſpoken,xc.] 2. The treaſons in 25 E.3.-were mentioned 
befoze 3. The firſt wo2ds be lo any treaſon, Petit treaſon, miſpꝛiſton of 
treaſon, tc. TR 

And by E. 6. ca. 1 1. it is p20vided-by the laſt clanſe ſave one. That none ſhall 
be indicted, arraigned, condemned, convicted, oz attainted fo2 any of the treaſons 
oz offences afo:eſaid,oz foz any other treaſons that now be. oz hereafter ſhal be, 
which ſhall hereafter be perpetrated,committed,o2 done, unleſſe the ſame offender 
be thereof accuſed by two lawfull accuſers, ic. unleſſe the ſaid party arraigned 
ſhall willingly, without violence confefſe the ſame.| Mere two things are to be 
obſerved, 1. The particular penning of both theſe Ads, viz. indicted, arraign- 
ed, convicted, &c. and the woꝛds of 1 & 2 of Ph & Mar. extend to tryals only; 4 
not to the indictment. 2. Zwolawfull accuſers in the Ac ot 5 E. G. are taken 


- Foz two lawfull witneſſes, foꝛ by two lawfull accuſers, and accuſed by two law- 


full witneſſes (as it is ſaid 1 E. 6.) is all one: which word (accuſers) was 
uſed, becauſe two witneſſes ought directly to accufe , that is, charge the p2ifoner, 


fo2 other accuſers have we none in the Common Law: and therefo2s tawfull & 


accuſers muſt be ſuch accuſers as Law allow. And fo was it reſolved in the 
Lo. Lumleys caſe by the Juffices : ſoꝛ if accuſers ſhould not be ſo taken, then 
there muſt be two accuſers, by 5 E. 6, and two witneſſes ky : E. 6. And the 
ſtrange conceit in 2 Mar. that one may be an accuſer byhearſay, was ufterly de: 
nied by the Juſtices in the Lo. Lumleys caſe. And this woꝛd | awarded] in the 
ffatute of 1 & 2 Ph, & Mar. extendeth to the tryall upon the arraignment , and 
not to the indictment, foꝛ that is not ſaid to be awarded. 
And it was reſolved by all the Juſt ices in * Rolſtons caſs upon the rebellion 

in the No2th, that theſe wo2ds | ſhall willingly without violence confeſſe the 
ſame are to be underſtood where the party accuſed upon his examination befo:e 
his arraignment, willingly confeſſed the ſame without violence ; that is, wil- 
lingly without any tozture : and is not meant ofa confeſſionbefo:e the Judge, 
fo: he is never pꝛeſent at any tozture, neither upon his arraignment was ever 
any tozture offered. And here commeth another b ſtatute made in & 2 Mar. 
to be conſidered, by which it is pꝛovided, that treaſon fo2 the counterfeiting and 
impairing of the coin currant in this Realm, ac. the offender therein, ic. ſhall be 

indicted. arraigned, tried, conviced. oz attainted by ſuch like evidence , and in 
ſuch manner and fo2m. as.hath been uſed and accuſtomed within this Realm, at 

any time befo2e the firſt year of Ring E. 6, &c. Wherein the ſpeciall penning 

of this Act is to be obſerved , which in caſe of treaſon concerning the comr- 

terfeitingo2 impairing of coin, ic. hath by particular woꝛds reſtoꝛed the evi: 

dence requiſite by the Common Law, befo2e the ſtatute of 1 E.6. as well upon 

the indictment as the triall. But the Act of x & 2 Ph. & Mar.cap. to, extends to 


trialls only in other cafes of High Treaſon, and therstoꝛe that Act extendeth 


not to the indictment of other High treaſons. Alſo it is moſt neceTary (as 
many doe hold) that there ſhould be two lawfull accufers, that is, two lawfult 
witneſſes at the time of the indictment . fo2 that it is commonly found in the 
abſence of the party accuſed, and it may be when the party fuſpected is beyond 
ſea, oz in remote parts, and may be outiawed thereupon ; and therefoꝛe feeing 
the indictment is the foundation ofall, it is moſt necefary to have ſubſtantiafl 


p2oof in a cauſe ſo criminall, where probationes oportent eſſe luce clariores, 
| Laſtly. 
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1 E.6.cap.12. 
5 E. 6. ca. 11. 

Sce 13 El. ce. 1. 
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De ceo provable- 
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See 1 El. ca. 6. 
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neralia generalitey 

ſunt intelligenda. 
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C. 49. of Piracy, 
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HII. 14. EI Lo. 
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2 Mar. Dier. 99. 
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« Pat. 35 1.3. 
part. i. nu. 16. 
Rot Parl 21 R. z. 
nu. 19-31. the D. 
of Norff. caſe. 
Rot. Pat. 3 H.. 
Balleſhuls caſe. 
Rot. Vaſcon. 

9 H. 4. uu. 14. 
John Bolemers 
caſe. Rot. Pail. 
2 H.6, nu.g. the 
Barl of Ormonds 
calc. 

Rot. Pat. 8 H. 6. 
pt · 2. m. · between 
Upton and Dowy. 
Vide rhe 4. part 
of the Inſtitutes. 
cap. the Court of 
Chi valiy, &c. 
dee Bract.lib.3. 
0. 119. as 
NR.. ca. 2. 

c Mirror cr. 3. 5. 
or denance de at- 
tainc. Bract. l. 5. f. 
354.48 E. 3. 30. 
35 H. 6. 46. Fort. 
ca. 32. 15 E. 4. i. 
Pl. Com. fo. 83. 

d Deu. 15. 6. 19.15. 
Mat. 18.16. Iohn 
18.23. 2 Cor. 
13. 1. Heb. 10. 28. 
e And ſo I hold 
he ſtatute of 

1 E. 6. c. i 2. to be 
a gencrall Law, 
and to extend to 
211 high treaſons, 
&c, 

Nota as well 
upen the indict- 
ment as the ar- 
raignment of 
tre aſon there 
ought to be two 
accuſers. See Dier 
2 & 3 Ph. & Mar. 


132. 
21 E. 6. ca. 1 2. the 
liſt clauſe. 
El ca. 1. 1 2 
Ph. & Mar. ca. 11. 
Bract. li. 3. f. 118. 
ui accuſat inte. 
fefa in 
non (13 niusſus. 
3 Stat. de Kenelw. 
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of the Inſtitutes. 


Petit Treaſon. 
Laſtly, if the indictment were part of the tryall, then ought he that is noble, 


and a Lo2d of Parliament be indiced-of High Treaſon, ec. by his Peers: 
Fo? the tryallof him(without queſtion)nuf be by his Peers: but the indi: 


ment of Peers of the Realm is always by Free⸗holders, and not by their 
Peers, as hereafter ſhall appear. We have been the longer herein in reſpeq 
of ſome variety of opinion (foꝛ want of due and intire conſideration had of all 
touching this 


and every part of that which hath been ſaid) upon ſerious ſtudy 
point, without reſpec of a common wandꝛing opinion. a 


And it ſeemeth that by the ancient Common law one accuſer.o2 witneſſe was 5 
not ſufficient to convict any perſon of High Treaſon: Fo2 in that caſe, where 


Cap. 2. 


is but one accuſer, it ſhall be tried befoꝛe the Conſtable and Parſhall by Com: | 


bat, as by many reco:ds appeareth. b But the Conſtable and arſhall have no 
jurisdiction to hold plea of any thing, which may be determined oꝛ diſcuſſed by 


the Common Law, And that two witneſſes be required, appeareth by our 


c books, and J remember no autho2ity in our books fo the contrary : and the 
Common law herein is groun ded upon the law ol God expꝛeſſed both in the old 
and new Teſtanient: d In ore duorum aut trium teſtium peribit qui interficiecur: 
Nemo oceidatur uno contra ſe dicente teſt imonĩum. | 
And this ſeemeth to be the moꝛe clear in the triall by the Peers, oꝛ Nobles of 


the Realm, becauſe they come not de aliquo vieineto, whereby they might take | . 


notice of the fac in reſpec of vicinicie, as other Juroꝛs may doe. 

Having now rehearſed what others have ſaid and holden , we upon dne 
conſideration had of the whole matter will ſet down our own opinion, 
and reaſons, in theſe Four points following. Firſt, that the ſtatute of « 5 E. G. 
cap. u. is a generall law, and extends to all High treaſons, as well by the 
Common aw declared by the ſtatute of 25 E. 3. as to any other ſtatute 
made o2 to be made, the negative wo2ds of which ſtatute be: | 
perſon ſhall be f indicted , arraigned, convicted, condemned, oꝛ attainted foz 
any treaſon, that now is, oꝛ hereafter ſhall be. c.] Which wo2ds without all 
queſtion are generall, andſo to be taken. The wo2ds of that ſtatute be far: 
ther,[Unleſſe the ſame offender be accuſed by two lawlull accuſers,] Theſe two 
lawfull accuſers are in judgement of law taken fo2 two lawfull witneſſes , 
and that foz two canſes: Firſt , they muſt belawfull, that is, allowed by the 
Laws of the Realm: and by the law, upon the arraignment of the Pꝛiſoner upon 
the indictment of treaſon , no other accuſer can be heard, but witneſſes only, 
Secondly , the woꝛds of the ſtatute are [Which ſaid accuſers at the time of 
the arraignment of. the party accuſed, ifthey be then giving, ſhall be bꝛought in 
perſon befo2e the party ſo accuſed , and avow, and maintain that which they 
have to ſay fo pꝛove him guilty of the treafan., unleſſe the party arraigned 
ſhall willingly without violence confeſft the ſame, as by that Ac it appeareth. 
Now to avowand maintain that which they have to ſay, to pꝛove him guilty 
of the treaſon, is the pꝛoper office and duty of witneſſes - and ſo it is ſatd in 
the ſtatute of s  E.6.c.1 2. in the laſt clauſe (by two lawfull witneſſes.) See the 
ffatute of 5 El,c.1. where it is ſaid [accuſed by good and ſafficient teſtimony:] x 
to the ſame intent, the ſtatute of i & 2 Ph.& Mariæ ca. 1 1. foz the woꝛd | accuſed.” 

i Puniantur accuſatores penes dominum regem, quod amodò Rex eis de faeifi 
non credat: et talis pœna fiat eis, qualis debeat fieri illis, qui injuſte fideles dgi 
regis exhzredari & deſtrui feeerunt, &c. 

2. That this Ac of 5 E. 5. extend as well to Petit Treaſon, as High 
Trealſon, fo2 the wo2ds be [any treaſon] and ſs doth the ſtatute of 1 E. 6 ca. 12. 

3. That the ſtatute of « & 2 Ph. & Mar. cap. 10, dothnot abꝛogate the ſaid 
Act of 1 E.6,02 of 5 E.6. Fo? that A of i & 2 Ph.& Mar. extends only to trialls 
by the verdictof twelve men de vicineto, of the place where the offence is al- 
leadged, and k the indictment is no part ofthe triall, but an infoꝛmation oꝛ de⸗ 
claration foz the King, and the evidence of witneſſes to the Jury is no part of 
the triall, foz by law the tryall in that caſe is not by witneſſes , but by the ver: 


Sect. 94. Sce Forteſcue Ca, 26,27. Jurics ought ro be informed by evidences, and witneſſes 
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di men, and ſo a maniteft diverſity between the evidence to a Jury, 
. — And the wozd [awarded] in that Tatute doth pꝛove that 
that Act extended only to the venire facias foz trial, ſoꝛ neither the indiement noz 
the evidence tan be ſaid to be awarded: Veritas quæ minime de ſenſſtur, opptithi- 
tur, & qui non improbat, approbat. Et fic libere animam meam liberavi - | 
a The tryal againſt an Alien nee, that lived here under the pꝛoteceion of the King; 
x amity being between both Kings,fo2 Migh treaſon, ſhall by foꝛtt of this At of 
1 & 2 Ph, c Mar. be triedaccozding to the due courſe vt the Common Law, and 
therefoze in that caſe he ſhall not be tried por medieracem lingur , às he ſhall 
be in cafe of Petit Treaſon, murder, and felony, if he pꝛayeth it. | 
4. b That a tryall in a foz6in county upon examination betoze three of the 
Councellxc. by the ſtatute of 33 H. S. cap. 3. is abzocated by this Ad of 1 & 
2 Ph. & Mar. being a tryall contrary to the due courſe of the Commoſt-Law, 
which is to have it tryed by Aurours of the pꝛoper Coumty, c but the mdicment 
being found in the pzoper County, it map be by ſpectall commiſſion heard and 
determined befoze Commiſſioners tn any fozein county, but the tryall nuff be 
by Jurours of the pꝛoper county ; and this is warranted by the courſe of the 
Common Law. And albeit when the Term begins, all Commiſſions of Oier 
and Terminer in the county where the Kings Bench fit, be ſuſpended during 


the Term, yet if an Indictment te found tefoze ſuch Conmiſltonerstefo2e the 


there may be a ſpeciall commiſſion made to commiſlioners in the fame 
— — the Kings Bench in that county, to hear and determine the 
ſame during the tearm: fo2 the Kings Bench hath no power to pꝛoteed there- 
upon, till tho indictment be befo2e them. And it is the better, if the ſpctiall com- 
million bear Teſte after the beginning of the tearm. Note a diverſity between 
generall commiſſions of Oier and Terminer , and Tuch a Tpeciall commiſſion; 
and the Court of Kings Bench may be adjourned, and in the mean time the 
Commiſſioners may ſit there. Pp 
d And where it is pꝛovided by the ſtatute of 33 H. S. cap. 23. that peremptozy 
challenge ſhould not from thencefozth be admitted oꝛ allowed in cafes of High 
Treaſon, oꝛ miſpꝛiſion of treaſon: e This bꝛanch is abzogated by the ſaid Act 
of 1 Mar. Fo? the end of challenge is to have an indifferent tryall, and which 
is required by law; and to bar the party indicted of his lawfall challenge, is to 
bar him of a p2incipall matter concerning his tryall : and all Aas of Par⸗ 
liament concerning incidents to trpalls confrary to the courſe of the Common 
lam, are abꝛogated by the ſaid wo:ds , [and that all trialls hereafter, ic. ] but all 
this is to be underſtood of perſons under the degree of Nobility ; Fo: in caſe 
of a triall of a Noble man, Lozdof Parliament, he cannot challenge at all any 
s Peers. et 
” 1 Garnet Superiour of the Jeſuites in England upon his arraignment 
koz the Powder Treaſon, did challenge Burrell a Citizen of 1 ondon pe- 
remptozily, and it was allowed unto him by the reſolut ion ot all the Judges, 
g So as incaſe of High Treaton, oꝛ miſpꝛiſion ot High Treafon , a man may 
challenge 35. peremptoꝛily, which is under thzee Juries , but moꝛe he cannot, 
Laftly , all ſtatutes made befoze the ſaid Act of x & 2 Ph. & Mar. 
fo; tryall ot Pigh Treaſon, Petit Treaſon, oꝛ miſpꝛiſion of Treaſon, con⸗ 
trary to the due courſe of the common law, are abꝛogateb by the ſaid Act of 
1 & 2 Ph, & Mar. and tryalls by the — courſe of the common law , with chal- 
s incidents in thoſe caſes are reſtoꝛed. | | | 
* 7 « man be indiced of High Treaſon; he may at this day plead a foꝛein 
plea, as hs might doe by the common law, and ſhall be tryed in the foꝛe in toun⸗ 
ty: but other wile it is incaſes of Petit Treaſon, murder, 02 felony, fo? there 
it ſhall be tryed in the county where the indictment is taken. 1 
And foꝛaſmuch as the pꝛocerding again a noble Peer ot the Realm, being 
a I oꝛd of Parliament in ſome points agrees, and in other points differeth from 
tho p2oceeding againſt a ſubjact under the degree of Nobility : It ſhall be ne⸗ 
tellary to ſhew wherein they agree and wherein they differ, 1 
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Petit Treaſon. Cap. 2. 


1. The Noble Peer ol the Nealme muſt be indicted befoze Commiſſioners of 
Oier and Terminer, oz in the ings Bench, if the treaſon, miſpꝛiſion of trea- + : 


ſon, felony, oz miſpziſion thereof be committed in that County where the 


Kings Bench ſit, as it was reſolved in the caſe of Tho. P. of N. in An. 33.Eliz, 


And this is common to both degrees to be indicted by Jurozs of that Count 
where the offence was committed. | 


2. When he is indiced, then the King by his Commiſſion under the G2eat 


Seale conſtitutes ſome Peer of the Realme, to be hae Vice, Steward of Eng- 


land: Foꝛ his ſtile in the Commiſſion, is, (Seneſchallus Angliz) who is Judge 
in this caſe of the treaſon oꝛ felony, oꝛ of the miſpꝛiſion of the ſame committed by 
any Peer of the Realm, This Tommiſſion reciteth the Indictment generally 
as it is found: and power given to the Loꝛd Steward to receive the Indic- 
ment, ic. and fo pzoceed, Secundum legem & conſuetudinem Angliæ. And a 
commandement is given thereby to the Peers of the Realme, to be attendant 
and obedient to him : anda commandement to the Lieutenant of the Tower to 
bzing the pꝛiſoner befoze him. | 

3. A Certiorari is awarded out of the Chancery to remove the indictment it 
ſelfe befoze the Steward of England indilate, which may either beare date the 
ſame day of the Stewards Commiſſion, 02 any dap alter, 

4. The Steward directs his pꝛecept under his ſeale to the Commiſſioners, ic. 
to certiſie the indictment ſuch a day and place. 

5+ Another Writ goeth out of the Chancery directed to the Lieutenant of the 
Tower , to bzing the body of the pꝛiſoner befoze the Steward at ſuch day and 
place as he ſhall appoint. 

6, The Lo2d Steward maketh a p2ecept under his ſeale to the Lieutenant 
of the Tower, ec. and therein erpzeſſeth a dap and place when he ſhall bzing the 
pꝛiſoner befoze him. 

7. The Steward maketh another pꝛecept under his ſeale to a Ser jeant at 
Armes. to ſummon Tot & tales dominos, magnates, & proceres hujus regni An- 
gliæ prædicti R. Comitis E. pares, per quos rei veritas melius ſciri poterit, quod 
ph perſonaliter eompareant coram prædicto Seneſchallo apud Weſim. tali die 
& hora, ad faeiend.ea quæ ex parte domini Regis forent facienda, & c. Mherein 
Four things are to be obſerved. Firſt, that all theſe pꝛetepts moſt commontp 
beare date all in one day. Decondly, that no number of Peers are named in the 
p2ecept, and yet there muſt be Twelve oꝛ above. Thirdly, that the pꝛetept is a- 
warded fo? the returne of the Peers befo:e any arraignment oz plea pleaded by 
the p2iſoner. Fourthly, that in this caſe the Lo2ds are not de Vicineto, ano 
therefo:e the ſitting and triall may be in any County of England. And herein 
are great differences between the caſe of a Peer of the Realme, and of one un⸗ 
der the degree of Nobility. | 

8. At the day, the Steward with ſix Ser jeants at Armes befoze him takes 
his place under a Cloth of ©ffate, and then the Clerk of the Crown delivereth 
unto him his Commiſſfon, who redelivereth the ſame unto him. And the Clerk 
of the Crown cauſeth a Ser jeant at armes to make thꝛee Dyes, and commande- 
ment given in the name of the Loꝛd High Steward of England to keep ſilence: 
and then is the Commiſſion read. And then the Uſher delivereth to the Stew⸗ 
ard a white rod, who re-delivereth the ſame to him againe, who holdeth it befo2e 
the Steward. Then another Dyes is made, 4 commandement given in the name 
of the High Steward ol England, to all Juſtices and Commiſſioners to certific 
all Indiaments and Reco2ds, ic. Which being delivered into Court, the Clerk 
of the Crown readeth the return. Another Dyes is made. that the Lieutenant of 
the Tower, ic. returne his Writ and Pꝛecept, and to bzing the pꝛiſoner to the 
Bar: which being done, the Clerk reads the retoꝛne. Another Dyes is made, 
that the Ser jeant at armes return his pꝛecept with names of the Barons and 
Peers by him ſummoned, and the return of that is alſo read. Another Dyes is 
made, that all Earles, Barons and Peers (which by the commandement of the 
Pigh Steward be ſummoned) anſwer to their names; and then they take — 

places 
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:4aces and fit down, and their names are reco2ded : and the entry of the Reco2v 


29 


* they appear, Ad faciendum ea quæ ex parte Domini Regis eis injungen- | 


tur. And when they be all in their places, and thepziſonerat the Bar, the High 
Steward declares to the p2iſoner the cauſe of their aſſembly, and perſwades him 


to anſwer without feare, that he ſhall be heard with patience , and that juſfics 


ſhould be done. Then the Clerk of the Crown reades the Indictment , and pzoz 
ceeds to the arraignment of the pꝛiloner, and if he plead not guilty , the entry 
is, Et de hoc de bono & malo ponit ſe ſuper Pares ſuos, &c, Then the High 
Steward giveth a charge to the Poers, exhozting them to try the pꝛiloner in⸗ 
differently acco2ding to their evidence. LS 5 

9. The Peers are not i woꝛn, but are charged, Super fidelicacibas, & ligeantiis 
Domino Regi debitis: fo2 ſo the Retoꝛd ſpeaketh. | 

10. Then the Kings learned Councell give evidence, and pꝛodute their 
pꝛooles foꝛ the Ring againſt the pꝛiſoner. 20 | 

11. But the p2iſoner, when he pleadeth not quilty, whereby he denieth the 
fact, he needs have no advice of Councell to that plea, But if he bath any matter 
of law to plead, as Humfrey Stafford in 1 H. 7. had, viz. The p2iviledge of San- 
ſtuary, he ſhall have Councell alligned to him to plead the ſame, oꝛ any other mat- 
ter in law: as to plead the generall pardon, oz a particular pardon, o2 the like. 
And after the plea of not guilty the pꝛiſoner can have noCouncell learned 
aſſigned to him to anfwer the Kings Councell learned, no2 to defend him. 
And the reaſon thereof is, not becauſe it concerneth matter of fac, foz Ex facto 
jus oricur : but the true reaſons of the law in this caſe are: Ffrft, that the teſti⸗ 
monies and the p2oofs of the offence ought to be ſo tlear and mantteſt, as there tan 
be no defence ol it. Setondly, the Court ought to be in ſtead of councell foꝛ the 
pꝛiſoner, to ſee that nothing be urged againſt him contrary to law and right: nay; 
any learned man that is pꝛeſent may infozme the Court fo2 the benefit of the pꝛi⸗ 
ſoner, of any thing that may make the pzoceedings erroneous. And herein there 
is no diverſity between the Peer and another Subject. And to the end that the 
triall may bs the moꝛe indifferent, ſeeing that the ſatetyofthe pꝛiſoner confifteth 
in the indifferency of the Court, the Judges ought not to deliver their opinions 
befoꝛe⸗hand of any criminall taſe, that may come befoze them judiciaily. And we 
reade, that in the caſe of Humfrey Stafford that arch⸗traytoꝛ, Huſſey Chiefe Ju- 
fkice, beſought King Henry the Seventh; that he would not deſire to know their 
opinions befo2e-hand foꝛ Humfrey Staftord, foz they thought it ſhould come bez 
fo:e them in the Kings Bench judicially, and then they would do that which of 
right they ought: and the King accepted of it. And thereloꝛe the Judges ought 
not to deliver their opinions befoꝛehand upon a caſe put, and p2oofs urged of one 
ſide in abſence of the party accuſed : eſpectally incaſes ot high nature, and which 
deſerve ſo fatall and extreme punifthment. Foz how can they be indifferent, who 
hare deltvered their opinions befo2e-hand without hearing of the party, when a 
ſmall addition, oꝛ ſubſtractton may alter the caſe * And how doth it ſtand with 
their Dath;who are \wozn, That they ſhould well and lawfully ſerve our I oꝛd 
the King and his people in the office of a Juſtite⸗ and they ſhould do equall law, 
and execution of right to all his ſubjctes; c. See moze of this matter in the 
I 3 Deion here following, =. | 

12, There be atwayes either all, oz ſome of the Judges ever attendant upon 
the Þigh' Steward, and ſit at the feet of the Peers, oz about a Table in the 
middeſt, oꝛ in ſome other conventent place. b 

13. After all the evidence given fo2 the Ning and the p2iſoners anſwers, and 
p2ooks at large, and with patience heard: then is the pꝛiſoner withdꝛawn from 
the Bar to ſome pꝛivate place under the cuſtody of the Lieutenant, ac. And after 
that he is withdꝛawn, the Lo2ds that are tryers of the pꝛiſoner go to ſome place 
to conſider of their evidence: and if upon debate thereof, they ſhall doubt of any 
matter, and thereupon ſend to the High Steward to have conference with the 
Judges, oꝛ with the High Steward, they ought to have no conference, either 
with the Judges oꝛ the High Steward, bat openly in Cart „ and in a pꝛe⸗ 
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fence.andhearing of the Pziſoner ; as it was refolvedbyall the Juſtices of @ng. | 
land in the reign of King H. 8, inthe caſe ofthe Lord Daeres of the Noth. And 


this was a juſt reſolution: fo2 when the Lo2ds ſhould put acale, and ask ay- © + 
vice thereupon, the pꝛiſoner ought by law to be pꝛeſent, to ſee that the cale az 
queſtion be rightly put: and therefoze that nothing be done in his abſence; untill 
they be agreed on their verdict. Pereupon it followeth, that if the Peers of the 


Realm, who are intended to be indifferent, can have no conference with the | 
Judges, 02 with the High Steward in open Court in the abſence of the pzilo- | 


party atcuſed, upon any caſe put, oꝛ matter ſhewed bythem;p:ivatelypzeoccupate 


the opinion of the Judges: and upon ſo juff a reſolution the caſe ſuccteded well, 


_ fo2 the Peers found the Loꝛd Dacres not guilty, 


14, A Noble man cannot waive his triall by his Peers. and put himſelfe upon 
the triall of the Country, that is, of twelve Freeholders : foz the ſtatute orf 
Magna Carta is, that he muff be tried per Pares. And fo it was reſolved in the 
Woꝛzd Dacres caſe, Ubi ſupra. 

15, The Peers ought to continue together(as Juries in caſe of other Sub- 
jects ought to do) untill they be agreed of their Uerdic: « when they are agreed, 
they all come again into the Court, and take their places, and then the Lo2p 
Migh Steward publickly in open Court, beginning with the puifne Lo2d, 
(who in the caſe of the Loꝛd Dacre was the Lo2d Mordant,) ſaitunts him: 
Py Lo2d Mordapt, Is William Lo2d Dacre guilty of the treaſons, whereof 
he hath deen indfced oꝛ arraigned, oꝛ of any of them? And the L oꝛd ſtanding up 
ſaid, Not guilty:and ſo upward of all the other Loꝛds feriatim : who alt gave the 
ſame Uerdic : In whichcaſe the entry is, Super quo W. Comes E. & cæteri an- 
tedicti Pares inſtanter ſuper fidelitatibus & ligeantiis dicto Domino Regi dibicis, + 
per præfatum Sene ſeallum ab inferiori Pare uſq; ad ſuptemum ſepatatim publice 
examinati dieunt, quòd W. Dominus Dacre non eſt culp.&c. 

16. The Peers give their Uerdict in the abſence of the pꝛiſoner, and then 
ts the pꝛiſoner bꝛought to the Bar again: and then doth the 1 oꝛd Steward ac- 
quaint the pꝛiſoner with the verdickt ol his Peers, and give judgement accoꝛding⸗ 
ty, either of condemnation o2 acquitall. But it is not ſo in the caſe of another 
ſubject: fo2 there the verdict is given in his pꝛeſence. 

17. Every Loꝛd of Parliament, and that hath voice in Parliament, and 
called thereunto by the Kings Writ, ſhall not be tried by his Peers, but only 
ſuch as fit there Ratione Nobilitatis, as Dukes, Marquiſſes, Countes, U iſcounts 
oꝛ Barons, and not ſuch as are Lo2ds of Parliament, ratione Baroniarum, quas 
tenent in jure Eccleſiæ, by reaſon of their Baronies which they hold in the right 
of the Church, as Arch⸗Biſhops, and Biſhops , and in time paſt ſome Abbots | 
and P2io2s, but they ſhall be tried by the countrey , that is, by Free-holters,/ 
fo2 that they are not of the degree of Nobility, 

18, 2 No Noble man ſhall be tried by his Peers, buf only at the ſuit of the 
King upon an indictment ok high treaſon, oꝛ miſpꝛiſion of the ſame, petit treaſon, 
murder, oꝛ other felony, oꝛ miſpꝛiſion of the ſame. But in caſe ofa P2zemunire 
02 the like, though it be at the ſuit of the Ring, he ſhall not be tried by his Peers, 
but by Freeholders. And ſo in an Appeale at the ſuit of the party foꝛ petit trea- 
fon, murder, robbery. o2 other felony, he ſhall be tryed by Freeholders. See moꝛe 
hereof in the ſecond part of the Inſtitutes, Magna Carta, cap. 29. 

19. b And albeif a man be Noble, and vet no Lo2d of the Parliament of 
this Realm, (as it he be a Nobleman of Stotland, o2 of Jreland, of France. 
tc.) he ſhall be tried by Knights, E ſqutres, oz others of the Commons. And 
ſo it is of the ſonne of a Duke, Barquilſe, Earle, ic. he is Noble, and called 
Lo2d 2: and pet becaule he is no Lo:d of Parliament, he thall be tried as one 
under the degree of a Peer, and Lo2d of Parliament. : 

20, No Peer of the Realme, oꝛ any other ſubject ſhall be convicted by Uerdic. 
but the ſaid offences malt be found by above Four «x twenty. viz. by twelve,o 
above, at his indictment, oz by twelve Peers,oz above, it he be Noble, and by 

| | twelve 
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twelve, and not above; if he be under the degree of Nobility; | 

21. A Peer of the Realme being indicted of treaſon,02 felony, oz of miſpziſi⸗ 
on, as is afo2eſaid, and duly tranſmitted-to the Lo2ds,may be arraigned thereof 
in the upper Houſe of Parliament, as frequently in Parliament Rolls it doth 
appeare : but then there muſt be appointed a Steward of England, who ſhalt 
put him to anſwer : and if he plead not guilty, he ſhall be tried per Pares ſuos, 
and then the Lo2ds Spirituall muſt withdzawsand make their p2ories : but 
no Appeal of treaſon can be in Parliament, a but is ouſted by the ſtatute of 1 H. 4. 


Cap. 14. 

4 2, Yy And as the beginning(viz.the finding of the indictment by Freeholvers) 
is equall to them both: lo the moſt extreme and heavie judgement, ik they be 
found guilty, is equall to both, ic. which pou may reade in the firft part of the 
Inſtitutes, Sect. 147. | 
23. And though the Commiſſion ofthe Lo2d Steward be only in thele latter 
times hac vice, yet may the ſame be adjourned; as other Commiſſions hac vice 
may. And ſo it was holden in the Lo2d Dacres caſe, And ſo it was done by the 
Steward of Enaland in the caſe of R. Carle of S. and of F. his wife, who ad- 
journed his Commiſſion untill the next day, | 

244 If execution be not done acco2ding to the judgement, then the High 
Steward in the caſe of a Peer of the Realm, oꝛ ths Court oz Commiſſioners in 
caſe of another ſubject 4 may by their pzecepts under their ſeales command erecu- 
tion to be done actoꝛding to the judgement $5 but in caſe of High Treaſon, if all 
the reſt of the judgement (ſaving the beheading, which is part of the judgement) 
be pardoned , this ought to be under the G2eat Seale of England. 

25. And when the ſervice is perfo2med; then is an Dyes made foꝛ the diſſol⸗ 
ving of the Commiſſion ; and then is the White Rod, which hath been Lozns 
and holden beloze the Steward, by him taken in both his hands; and bꝛoken over 
his head, x 

Laftly, the Indicments together with the Reco2d of the arraignment; triall, 
and judgement; ſhall be delivered into the Kings Bench, there to be kept and 


inrolled. | 


3¹ 


10 E. 4. . 

Rot. Par. 21 R. 2. 
Countee de 
Arundels caſe, 
Rot. Parliam. 

5 H. 4. nu. 1,12. 
31 H. 6. nu. 49. 
Countce de De- 
vons caſe. a 
28 Hf. 6. au· 19. 
Duke ef Suff. 

4 1 H. 4. cap. 1 

b 1 H. 4. on * 


Stanf. Pl. Coron- 


182. E. K. 

See hereafter 
cap. judgement 
and execution. 
c Paſch.25 H. $. 
ubi ſupra- 

I 3 E 433. 

12 H. 4. 20. 


Pitherto we have ſpoken when a Noble man doth appear, and plead not 


guilty, and put himſelf upon his Peers: Now let. us ſee what ſhall be had 
againſt him when he is indicted; and appears not, and cannot be taken: and 
generally he ſhall be outlawed, per jadicium Coronatorum, But how doth that 
ffand with Magna Charta, Nec ſuper eum ibimus, pee ſuper eum mittemus, 
niſi per legale judicium partum ſuorum? That ts to be intended, when he appears 
and pleads not guilty, and puts himſelf upon his Peers: but when he abſents him- 
ſelf, and will not yeild himſelf to the due tryall of his Peers, then he ſhalt be out⸗ 
lawed per judicium Coronatorum, 92 elſe he ſhould take advantage ot his own 
contumacy.and flying from judgement, 4 Foz p:oces to be awarded upon the in- 
dictment oꝛ appeal ot treaſon-felony oꝛ treſpas:either againſt a Nobleman oꝛ any 
other, lee tho ſtatute of 6H. C. and 8 H. 6. and if the pꝛotes x oꝛder pꝛeſcribed ly 
thoſe ſtatutes be not purſued, the outlawzy may be reverſed by wꝛit of erro2, 
which wꝛit ought to be granted to him ex merito Juſtitiæ, as it was adjudged in 
Nini an Menvils caſe: aid thoſe ſtatutes doe extend as well to the Kings Bench, 
as to other courts having by commillion power to hear and determine the ſame, 
and very few outlaw2ies of treaſon oꝛ felony, are of fo:ce and validity in law, 
fo2 that theſe Actsarenot purſued, | 

And theſe Acts are well expounded by dur books, and therefo2d they ſhalf 
not need tobe recited at large. This is neceſſary to be added, that the opinion 
of Stanf. Pl. Cor. 1 82. I. upon the ſtatute of 33 H.8.c.:0o, is, where the attatnder 
is not erroneous; but lawfult by the courſe of the law: and ſo it was reſolved, 
Tr. 28 Eliz. and thereupon e the atnte of 28 Eliz.ca,z, was made, that no attain⸗ 
der that then was fo2 any Pigh Treaſon fhould be reverſed fo2 erroz where 
the party was executed. But that Act extendeth only to attainders befo2e that 


Act, and where the party attainted ſuffered pains 3 hath been ſaid. 
> ; 2 


But 


— 


Mag. Cart. ca. 29. 
d Ste hereafter 
in the chapter 

of judgement & 
e xrecution con- 
cerning re veiſing 
of Outlawries. 

6 H. 6. c. 1. 

8 H. 6. ca. 10. 
Mich. 26 & 27 
Elz. in br̃e de 
error coram Re- 
ge in Ninian 
Menvills caſe. 
Ultlary de haut 
treaſon reverſe 
in Bank le Roy. 
bu 19 H.6. fo. 1.2. 
11 H. 6. 54. 

1 E. 4.1. 30 Hf. 6. 


proccs. 192. 


31 H. 6. 11. 
Vide F.N.B, 
115.1. | 
Li. Ir tr. R. f. 122. 


Stanf. Pl. cor. 63. 
69 182.1, 


e 28 ELca. 2. 
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Sce the firſt part 
af the Inſti,Se&. 
26 H. 8. cap.13. 
5 E. S. cap. 11. 

12 El. Dier 287. 


* Artic, ſup, cart. 
cap. 9. 28 E. 1. 
20 E. 3. cap. 6. 
34 E. 3. c. 4. 
42 E. 3 c. 11. 
Regiſt. 178. 
Raſt. pl. 117. 
” bf 1 
« Stanf. pl. cor. 
87. e. 
bRor. Parl. 17, 
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c Vid. 11 Hf. 4. 
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21 H. 6. 30. 
9E. 4.16. 
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26 Af. 28. 
d 11 H.. 4t. 
e 14 H. 4.19. 
f 21 E. 3. 5. 5 
15 E. 3. chal113, 
27 All, pa. 65. 
18 Aſſ. 24. 22. 
49 E. 3. 1. 49 All. 
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chall. 94. 6 K. 2. 
chall. 102. 
7 H. 10. 
21 E. 474 
19 H. 6.9. 
21 H. 6. 22. 
14 H.. 1. 
Nota. 


the outlawzy pꝛonounted, is out of the realm, ic. whether may ho avoid the ſame 


by wzit oferro2 e The.anfwer is, that he might have avoided the ſame by wait o 


erro2 at the common law: but now in caſe of High Treaſon he is barred of 


his w2it oferro2 by the fatutes of 26 H. 8. and 5 E. 6. which ftatutes are er · 
pounded to extend generally to all treaſons, but thoſe ſtatutes extend not to any 
e alt other offences remain as 


other offence then high treaſon only, and thereto2 
they did at the common law foꝛ that point. 


Now foz that all indidments fo2 any offence whatſoever, as well of Noble. 
men, as of any under the degree of Nobility , onght by the common law of the 


Realm to be by perſons duly returned, and by lawfull liege people, indifferent ag 
they ſtand unl woꝛn, and without any denomination of any: a good and p2ofitable 
law was made in that behalf at the Parliament Holden in 11 H. 4. in theſe 
woꝛds. Item becauſe that now of late a Inquetts were taken at Welim' of per- 
ſons named to the b Juſtices, without due return of the Sherif, of which perſons 
ſome were contlawed before the faid Juſtices of record, and ſome fled to San- 


Quary for treaſon, and ſome for felony, there to have refuge; by whom as well 


many offenders were indicted, as other lawfull liege people of our Lord the King, 
not guilty by conſpiracy, abetment, and falſe imagination of other perſons for 
their ſpeciall advantage and ſingular luere, againſt the courſe of the common 
law uſed and accuſtomed before this time. Our ſaid Lord the King for the 
greater eaſe and quietneſſe of his people, will and granteth, that the fame in- 
di&ment ſo made, with all the dependance thereof be d revoked, adnulled, void, 
and holden for none for ever. And that from henceforth no indictment be made 
by any ſach perſons; but by enqueſts of the Kings lawfull © liege people, in the 


manner, as was uſed in the time of his Noble Progenicors, returved by the She- 


rifs, or bayliſs of franchiſes, without any fdenomination to the Sherits, or bay- 
lifs of franchiſes before made by any perſon of the names, which by him ſhould 
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But admitting the pꝛotes be awarded acco2ding fo theſe ſtatutes, i the truth is; | 
that the party indicted ol High Treaſon (be he noble oꝛ other) at the time of 


* N a 


be impanelled, except it be by the officers of the ſaid Sherifs or baylifs of fran- 


l. chiſes ſworn and known to male the ſame, g and other officers to whom it per- 


taineth to make the ſame according to the law of England. And if any indict- 


went be made hereafter in any point to the contrary, that the ſame indictment 


be alſo void, revoked, and for ever holden for none, | 

The body of this Act conſiſteth upon two diſtinct Purviens oꝛ Bꝛanches, the 
one to remedy a miſchief paſt, the other to pꝛobide fo2 the time to come. The 
firſt bzanch conſiſteth of a pꝛeamble, and a purvien : and the pꝛeamble containeth 
theſe eight parts. Firlt, it ſheweth divers inqueſts had been taken at Mleit⸗ 
minſter by perſons named to the Juſtices. Secondly, without due return of 
the Sherik. Thirdly, of which ſome were outlawed befo2e the ſaid Juſtices of 
recoꝛd. Fourthly, ſome fled to Sanctuary foz treaſon, and ſome fo? felony, 
Fifthly, by whom many offenders were indicted. Dirthly, ſome not guilty. 
Seventhly, by conſpiracy,xc. E ighthly, that all this was againſt the courſe 
of the common law. By the body of the Act, it is 'enaced that the ſame india⸗ 
ment, with all the dependance thereof, be revoked, and made void. Then fol- 
loweth the ſecond b2anch oꝛ purvien fo2 the time to come; and this purvien con- 
ſiſteth of divers parts: Firſt, in deſcribing by what perſons indictments onght 
to be found, and therein 1. privacive, that is, not by any ſach perſons, having re- 


\ ference to the pꝛeamble, which perſons we have befo2e particularly diſtingui⸗ 


hed. 2. Poſitivè, that all indidments mult he found by perſons of theſe quali- 
ties. 1. They muſt be the Kings lawfull liege people. 2. Returned by ſhe⸗ 
rifs, oꝛ haylifs of frauch iles, and other officers to whom it pertaineth. 3. Mith⸗ 
out any denomination to the ſherifs , baylifs, oz other officers : and this pur⸗ 
vien is in affirmance; and declarato2y of the Common law. 

The lecond part of the purvien is introducto2yofa new law, viz. that it any 
Indictment be made hereafter in any point to the contrary, that the ſame indic- 
ment be votd, revoked, and holden foz none. Wherein theſe two things are to 

| be 
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be obſer ved: 1. That this is a generall law, and extendeth to an indictments 
foz any crime, default, oz offence whatſoever: fo: the woꝛds be if any indi- 
ment | generally without naming of any Court, oꝛ befo2e whom. 2. It the in⸗ 
ditment be found by any perſons that are outlawed , oꝛ not the Kings lawful 
liege people, o2 not lawfully returned, oꝛ denominated by any, viz. by all are any 
of theſe, that then the indictment is void, fo! the woꝛds te, if any indictment be 
made hereafter iv any point to the contrary,&c.] Upon this ſtatute in the caſe of 
Robert Scarlet befo:e the Juſtices of Aliſe at Bury in the County of Suffolk, 
in Sommer Uacat ion, 10 Ja. R. theſe points were reſolved and adjudged: Firſt, 
whers at the Seltions of the Peace holden at Woodh2idge in the ſaid County 
of Buffolk, Robert Scarlet by confederacy tetween him and the Clerk, that 
was to read the pannell of the grand Jury returned by the Dherif , (whereof he 
was none, albeit he laboured the Sherif to have returned him) that the Clerk 
ſhould read him as one of the pannell, which was done atcoꝛdingly 4 he worn. 
It was reſolved and adjudged that this caſe was within this ſtatute, koz that 
he was not returned by the Sherif. Secondly, that where the reſt of the great 
inqueſt giving faith to him indicted ſeventeen honeſt and good men upon divers 
penall ſtatutes, which was done by the ſaid Robert Scarlet malicionIy: It was 
reſolved and adjudged. that albeit he alone was ſwo:n without the return of 
the Sherif, and all the reſt duly returned, pet that this caſe was within this 
ffatute, and all the indictments found by him and the reſt were void by this ſta⸗ 
ffute : foz hereby it appeared what miſchief ſuch a one might doe. Thirdly, 
that Robert Scarlet upon this caſe had offended againſt the ſaid Aa, and might 
be indicted thereupon: and accoꝛdingly he was upon ſuff ic ient p2oof of the fac.as 
is afo:cſaid, indicted upon the ſaid Ad, and pleaded not guilty , and was found 
guilty. Fourthly, that this Ac extended not only to indictments of treaſon and 
felony but of all other offences and defaults whatſoever-acco2ding tothe genera⸗ 
lity of the woꝛds. Fifthly, conſideration was had of the Act of 3 H. 8. cap. 12, 
and reſolved clearly that this ſtatute had not altered the Ad of 11 H.. in any 
thing concerning the offence of Scarler ; as upon that,which ihall be faid of the 
Aa of 3 H.8. ſhall appear. And upon hearing of Counceil learned what they could 
ſay in arreft of judgement. at laſt judgement was given, that he ſhould be fined 
and impꝛiſoned, and oꝛdered by the Court that no p2oces ſhould goe out upon 
the laid indictments found by the ſaid great inqueſt,wherof Scarlet was one. 
But not withſtanding this good law, thꝛough the ſubtilty, £ unfrue demeanoꝛ 
of @herifs, and their Miniſters, great extoꝛtions and oppzeſſions be and have 
been committed and done to many of the Kings ſubjects by means of returning 
at Seſlions holden within counties and ſhires fo2 the body of the ſhire, the names 


ol ſuch perſons as fo! the ſingular advantage, ic. of the ſaid Sherifs and their 


Piniſters, will be wilfully foz\wo2n and perjured by the ſiniſter labour of the 
ſaid Sherils and their Ptnifters, by reaſon whereof many ſubſtantiall perfons, 
the Kings true ſubjects have been w2ongfully indicted of mur ders, felonies,md 
misdemeanours: and ſometime by labour of the ſaid Sherifs and their Ptni⸗ 
ſters, divers great felonies and murders have been concealed, c. o remedyof 
which miſchiefs it is enacted by the ſaid ſtatute of 3 H. 8, cap.i az. That the Ju- 
ſtices of Gaol Delivery, or Juſtices of Peace, whereof one to be of the Quorum, 
in their open Seſſions may reform the panell returned by the Sherif to inquire 
for the King, by putting ta and raking our the names of the perſons ſoimpa- 
nelled by the diſcretion of the ſaid Jaſtices, &c, and that the Sherif ſhall return 
the panells ſo reformed. This Ac extends only fo Juſfices of Gaol Delivery, 
and of the Peace: The body of the Ac fo2 offences is gonerall and evident. 

Vide 11 Hf. . cap.2 4. | 
Nota Lector, that the afoꝛeſaid Parliament of 11 H. 4. begun in Quindend' 
Hilarii, Anno tr H. 4, and the fame tearm. viz. Hil. 11 H. 4. fo. 41. it was ac⸗ 
£02ding to the ſaid Act of 11 H. 4. reſol ved by Gaſcoĩgn Chief Juſtice, and all 
the reſt of the Juſtites, that an india ment of felony found by an inqueſt befo2e 
H. 4, whereof ene was outlawed of felony, and another was acquited.by — 
generall 
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21 E. 4.74. 


3 H. 8. ca. 122-2 


Vid. 11 He. 24 


Hil. 11 H. 4. f. ar. 
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general par don, ſo as they were not probi et legales homines t6 enquire as the la 
willeth. and alter the party had pleaded not guilty to the felony, it was awarded? 


that all the indicments by them found, were adnu led and made void, Mere⸗ 
with agreeth Stanford in his Pleas of the Crown, fo. 87, & 88. Vide E. tit. In- 


dictment 25. & Coron, 89. and Brook tit. indictment, 2. Note the Ac ſaith; 
that they were outlawed beloze themſelves , ſo as the Court may take know: 
ledge thereof of themſelves; o2 of any other, as amicus curiz: but the ſafeſt wap 
ko2 the party indicted is to plead, upon his arraignment, the ſpeciall matter gt. 


ven unto him by the ſtatute of 11 H.4. foꝛ the overthꝛow of the indictment, with 0 
ſuch averments, as by law are required, (agreeable to the opinion of the Lo: 
Brook. Ubi ſupra.) and to plead over to the felony, and to require councell lear: 


ned fo2 the pleading thereof, which ought to be granted, and alſo to require a 


£ 


m_— 4 


copy of ſo much of the indictment.as ſhall be neceſſary foz the framing of his plea, - 


which alſo ought to be granted. And theſe Laws made fo2 indiffereney of Jn: 
dicers, ought to be conſtrued favourably , fo2 that the indidment is commonly 


' found inthe abſence of the party, and yet it is the foundation of all the reft of the 


p2oceeding. - 


To dꝛaw to an end concerning Zryals : It is regularly true, that by the Com- 
mon law the tryall ſhall be in the County, where the indictment is taken: and by 


the atoꝛeſaid Act of 35 H. S. treaſons and miſpꝛiſions of treaſons committed oꝛ 
done out of the Realm, ic. ſhall be enquired of, heard, and determined be foꝛe the 
Juffices ot thek ings Bench. ic. Now the caſe fel out upon this ſtatute to be thus: 
One was indicted beloꝛe the Juſtices of the Kings Bench, at the Tearm holder 
at Hertfo2d, by a Jury of the County of Hertloꝛd, foz divers high treaſons com⸗ 


mitted out of this Realm, and after the tearm was adjourned to Weſtm. in the 


County of Pidd. The queſtion was, by which of the Counties the party indicted 
hould be tried: And it was reſolved, that he ſhould: be tried by men of that 
County where the indictment was taken. But otherwiſe it is upon the ſtatute 
of 5 El. ca. 1. the caſe being, that Horn Biſhop of Winch, tendꝛed to Edmond 
Bonner late Biſhop of London, in the County of Surrey, within his D ioces 
the oath of Supzemacy accoꝛding to the Act ot x Eliz, which Bonner reluſed, and 
this was certified by the Biſhop of Winch, into the Kings Bench, then fifting 


at Weftminfter in the County of Pidd. Now by the ſtatute of 5 El. he that \ 


refuſeth the oath is to be indicted of a Premunire by a Jury of Pidd. as a Jury 
of that County might doe foz any offence done in that County, and extendeth on: 
ly to the indicment,where the woꝛds of the Act of 35 H. 8. te,[ſhal be enquired of, 


heard, and determined, ] the queſtion upon the ſtatute of 5 Eliz. was, if Bonner 5 


mould appear and plead not guilty, by what County he ſhould be tried, whether 


by a Jury of Pidd. where the indictment was, oꝛ by a Jury et Surrey, where 


the offence was committed; and reſolved that he ſhould be {ied by a Jury ok 


Surrey: foz the the ſtatute of 5 El. extendeth to the indictment only, and leaveth - 


the triail to the Common law, which appointeth the tryall to be, where the offence © 


is committed, and ſoa manifelt diverſity between the two caſes : fo regularly 


it. 

It is now neceſſary to bs known, how Pꝛiſoners (to ſpeak once fo? all) com⸗ 
mitted fo2 treaſon, oꝛ any other offence ought to be demeaned in pꝛiſon. Bracton 
ſaith . Solent præſides in carcere continendos damnare;nt in vincalis cont ĩneantur, 
ſed hujuſmodi interdicta ſunt a lege, quia career ad continendos, non ad punien- 
dos haberi debeat: And in another place he ſaith, Cum autem taliter captus co- 
ram Juftic, eſt producendus,produci non debet ligatis manibus,(quamvis interdimn 
geſtans compedes propter evaſionis pericu'um z)et hoc ideo, ne videatur coadus 
ad aliquam purgationem ſaſcipiendam. 

2 Ik felons come in judgement to anſwer, xc. they ſhall be out of Irons, 
and all manner of bonds, ſo that their pain ſhall not take away any manner of 
reaſon, noꝛ them conſtrain to anſwer, but at their free will, b And in another 
place heſaith, and of pziſoners we will that none ſhall be put in Irons, but thoſe 


which 


by the Common Law in all Pleas ot the Crown, Deber quis juri ſubjacere, ubi deli : 


— —_ « 
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Cap. 2. Petit Treaſon. 


which ſhall be taken fo2. felony, de freſpas in Parks 62 Uivaries; oꝛ which be 
found in areragesupon account , and we defend that otherwilo they ſhalt not be 
puyithed nos tozmented. < Omnes autem attachiabiles licer vicecemiti in pri- 
ſora cuſtodite, & e. non tamen ad puniend”, fed ad euſtodie nd &e, 4 It is an 
abuſe that pziſoners be charged with Jrons, oz put to ann pain before they be 
attainted. „ Zee EE 
© Quidam facerdos arraniatus de 'felonia poſair ſe ſuper patrĩam, & ſtetit ad 
barram i ferris, ſed per præceptum Juſtic. liberatav a ferris, And there is no dit 
ference in law, as to à Pꝛieſſ anda Lay man, as to Jrous. 
t preſentat quod ubi quidam Robertus Bayhens de Tanesby 1 7 ſuĩt, & in 
priſona caſtri Lincoln detentus pro quodam debito Statut. mercatorti 
Tho. Boteler Conſtabularii eaſtri de Lincoln ibi pred. Tho. le Botelet poſuit 
ipſũm Robertum in proſundo Gaole inter lenones in vilipriſona contra * formam 
Statut. &c. & eodem profundo detinuic,quoaſque idem Robertus fecit ſinem eum 
eo de 40 8. quos ei ſolvit per extorſionem. . £5: JUICE | 
Do as hereby it appeareth, that where the law requireth that a pꝛiſoner ſhould 

be kept in ſalva & arcta cuſtodia, yet that that muſt be without pain o2 tozment 
ta the y2iſoner. | | | 98 
Hereupon two queſfions do ariſe, when and by whom the Rack oꝛ Brake 


in the Tower was b2ought in. 


1 
„36 


To the firſt, John Holland Earle ot Huntingdon, was by King H. 6. created 


Duke ot Exeter, and Anno 26 . C. the King granted to him the office of the 
Conſtableſhip of the Tower : Þe and William De la Poole Duke of Suffolk, 
and others, intended to have bꝛought in the Civill Lawes, . Foz a beginning 
whereof, the Duke of Sreter being Conſtable of the Tower firſt bꝛought into 
the Tower the Rack oꝛ Bꝛake allowed in many caſes by the Civill Law; a 
thereupon the Rack is called the Duke of ©reters Daughter, becauſe he fi 
b:ought if thither, iP „ 
To the ſecond upon this occaſion, Þir John Forte ſeue Chiefe Juſtice of Eng- 
land, w2ofe his Book in commendation of the lawes of England; and therein 
p2efcrreth the ſame foo the government of this cauntrey befoze the. Civill Law; 
and particulariy that all to2tures and toꝛments of parties accuſed were direghy 
againſt the Common Lawes of England, and ſheweth the inconvenience there⸗ 
gf by feartull example, to whom I refer you being woꝛ thy your reading. So ad 
there is no lam to warrant toꝛtures in this land, no2 can they be juificd by ans 
pzeſcription being ſo lately bꝛought in. 7 92 
—— Poet in deſcribing the iniquity of Radamanthus, that cruell Judge of 
Caſtigatque, auditque doles, fubigitque fateri. 

Firſt, hs puniſhed befo2e he heard, and when he had heard his deniall, he com: 
petled the party accuſed by tozture to confefſe it. But far otherwiſe doth Almigh⸗ 


ty God pꝛoteed poliqui reus diffamatus eſt. 1, Voeat. 2,Interrogat. 3. Judicat. F 


To conclude this point, it is againſt Magna Carta, cap. 29, Nullus liber homo, 
&c, aliquo modo deſtruatur, nec ſaper eum ibimus, nec ſuper eum mittemus,nifl 
per legale judicium parium ſuorum, aut per legem terræ. And acco2dingly all 
the ſatd ancient Authoꝛs are againſt any paine , oꝛ toꝛment to be put oꝛ inflicted 
upon the pꝛiſoner befo2e attainder, noꝛ after attainder, but acco2ding to the 
judgement. And there is no one opinion in our Books, oz judicial Recozd( that 
we have ſeen and remember) foz the maintenance of toꝛtures oꝛ toꝛments, at. 
And now, fo conclude this Chapter of Treaſon. It appeareth in the holy 
Stripture, that traytoꝛs never pꝛolpered, what good ſoe ver they pzetended , but 
were moſt ſeverely and exemplarily puniſhed : As a Corah, Dathan and Abi⸗ 
ram, hp miracle: Dirupta eft terra ſub pedibus eorum, & aperiens os ſuum de- 
vora vit illos, &c. b Athalia the daughter of Amri, inter fecta eſt gladio. © Ba- 
gatha and Thara againſt Aſſuerus, A pponſus elt uterq; eorum in paribala, 4 Ab- 
ſolon againſt David. Suſpenſus in arbore, & Joab infixit tres Lanceas in corde 


jus. © Achitophel with Abſolon againſt David. Suſpendio incerie,hohanged 
imleite. 


Is 


W. 2. c. I. aſtet 
judgement. 
5... 
. fo. o. 
24 H. 8. Dier 
0 5 
Pl. Com. 360.2. 
c Flerali.1,ca,z67 
d Mirror c. 5. . 1 
8 E, z. cor. 3 2. 
Tr. 7 2.3. 
ram rege Rot · 44. 


Lib 
Lib 


in eaſlodia 


* 1 E. 3. e. 7, 


Tortures, the 
rack, &c, 


Ror. Par, 
26H6. 


Rot. Parl. 
28 H. 6. nu. 30, 


Hollenſhed. 
0m 
nuocentem CO» 


- git mentiri dolon 


Fort eſcue.ca. 22. 
fo. 24. 


Luke 16.1, 2. &c. 
ohn 7.51. Nuns 
quid lex noſtra 
judicat hominem 
niſi prius audierit 
ab ipſo ? 


Proditor illu- 
dit verbis, dum 
verbera cudit. 

a Numb. 16.3 Is 
32. & 2 3. 

b 2 Regum 11.16. 
c Eſth. 12. 2,3. 

d 2 Sam. 18.9. 
14. 

e 2 Sam. 17. 23. 
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fr Reg.2-26,27, 


4 2 Sam. 16.5, 6. 
* Reg. 2. 8. &c. - 


46. 

b 1 Regum 16. 
9. &c. 18. 

i A&. Apoſt. 5. 


26,37. 

4 14. Apoſt.i. 18. 
Math. 27.5. la- 
queo ſe ſuſpendit 
Qi molitarinſidi. 
as in patriamyd 
favit quod inſa- 
nus uauta Per for 
raus navem in 
qua ipſe vehitur. 

* Felix quem faci- 
wne aliena pericu- 
{a caut um. 

Prov. 34.21. 


Miſpriſio prodi- 
tionis. 

See Brac. lib. 3. 
fo. 118. b. & 119. a. 


Fee hereafrer ea. 

65. of miſpriſi- 

ons, &c. 

See hereafter in 

Theftbot. ca. 6 fl. 

1 & 2 Ph. & Mar. 

Ubi ſupra. 

Scer E.C.c.12. 

and 1 El. ca. 5. 

25 H. S. ca. 1 2. 

* Hil. 14 Bl. cited 

by the Lo. Dier 
in the Lo. Lum- 

leys caſe. MS. 

4 14 El. ca. 3. 

& 13 El. ca. 2. 


c 2 R. 3. fo. . 
S tanf. 5. c. 


Miſpriſion of Treaſon. Cap. z. 
himſelfe. f Ablathar the traiterous High Pꝛieſt againſt Solomon. Abiathar 
$acerdoti dixic Rex, &c. Et quidem vir mortis es, ſed hodiè te non interſieiam, 
&c, Ejecit ergo Solomon Ablathar, ut non eſſet Sacerdos. 8 Shimei àgainſt 
David, gladio interfectus. l Zimri againft Ela, who burnt himſelfe, i Theudas 
(qui oceiſus eſt, & circiter 400 qui eredebant ei, diſperſi ſunt & redactĩ ad nihilum) 
and Judas Galilæus, ipſe periit, & omnes quotquot conſenſerunt ei , diſperſi 


funt. Laſtly, k Judas Iſcariot, ſeeundum nomen ejus vir oeciſionis, the traytoz 
of traytoꝛs. Et hie quidem poſſedit agrum de mercede iniquitatis ſuæ, & ſuſpen- 


ſus erepuit medius, & diffuſa ſunt omnia viſcera ejus. 

Peruſe over all our Books, Reco2ds, and Hiſfozies, and you ſhall finde a 
pꝛinciple in law, a rule in reaſon.and a trial in experience.Zhat treaſon doth ever 
p20duce fatall « finall deſtruction to the offender, and never attaineth to the deſi⸗ 
red end, (two incidents inſeparable thereunto.)* And therfo2e let all men abandon 
it. as the moſt poiſonous bait of the De vill ok hell, and follow the pꝛetept in ho⸗ 
2 Dcriptare, Feare God, honour the King, and have no company with the 

edicious. | : 

See moꝛe of Treaſon in the next Chapter of Piſp2iſion,xc. and in Pꝛincipall 
and Acceſſo2y , in the title of Judgement and Execution: and in the Chapter of 
Monomachia, ſingle combate, ec. the reſidus of this Act of 25 E. 3. 


— 
— _ 


„ 
Of Miſpriſion of Treaſon. 


| Iſpriſio commeth of the French wozd Meſpris, which pꝛoperly fignf- 
fieth neglect o2 contempt : foz [mes] in compoſition in the French ſig⸗ 
nifieth mal, as mis doth in the Engliſh tongue: as miſchance, fo2 an 
tll⸗chance, and ſo meſpriſe is ill appzehended oz known, In legall underſtanding 
it ſignifteth, when one knoweth of any treaſon oz felony, and concealeth it, this 
is miſpꝛiſion, ſo callgd, becauſe the knowledge of it is an ill knowledge to him, in 
reſpect of the ſevere puniſhment fo2 not reveal ing of it: Foz in caſe ofmiſp2iſion 
of High Treaſon he is to be imp2tiſoned during his life. to fozfeit all his goods, 
debts, and duties fo2 ever, and the p2ofits of his lands during his life: and in 
caſe of felony, to be fined aud impꝛiſoned. And in this ſenſe doth the ſaid ſtatute 
of x & 2 Ph. & Mar, ſpeak, when it ſaith, Be it declared, and enaRed, by the Au- 
chority aforeſaid, that concealement or keeping ſecret of any High Treaſon be 
deemed and taken only miſprifion of treaſon, and the offenders therein to forfeit 
and ſuffer, as in caſes of miſpriſion of treaſon hath heretofore been uſed. * But by 
the Common law concealement of Þigh Treaſon was freaſon, as it appeareth 
in the caſe of the Loꝛd Scrope, An. 3 H.5.and byBraQton,lib.3.fo.11 &. b. & 119 a. 
a It is miſpꝛiſion of High Treaſon, foꝛ foꝛging of money, which neither is ths 
money ot this Realme of England, no2 currant within the ſame, 

b Miſp:iſton of High Treaſon in concealing ok a Bull, c. See the ſtatute. 

c It is ſaid in 2 R. 3.that every treaſon oꝛ felony includeth in it a miſpꝛiſton of 
treaſon o2 felony. Theretoꝛe if any man knoweth of any High Treaſon, he 
ought with as much ſpeed as conveniently he may to reveale the ſame to the 
King 02 ſome of his P2ivie Councell, oꝛ any other Pagiſtrate. And miſpꝛiſion 
in a large ſenſe is taken foꝛ many great offences which are neither treaſon no2 
felony, whreof we ſhall fpeak moze hereafter, being in this place refrained to 
miſpꝛiſion of treaſon. 

See John Coniers Caſe Dier 296, That the receiving of one that hath coun- 
terkeited the Kings Coine, and comfozting of him knowing him toſhave counter 
=_ the Kings — — is but milpꝛiſion. 

ee mo2e of miſpꝛiſion of treaſon in the Chapters of High Treaſon, and of 
Þzincipall and Acceſſo p. : * 
CAP, 
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CHAP. 1K 


* Felony by compalsing or conſpiring te kill the 


King, or any Lord or other, of the Kings 
n ET 


ert hereunto we have thought good to ſpeak of the Statute of 3 H. y. the 
Nutte of which law enſueth. 


| Hem, FP as by quatrels made to ſuch as have been in great 


authority, office, and of counſell with Kings of this Realme, 


' hathenſuedrhe deſtruction of Kings, and the undoing of this Realme; 


ſo as it hath 2 evidently, when compaſſing of the death of ſuch 
as were of the Kings true ſubjects was had, the deſtruction of the 
Prince was imagined thereby: and for the moſt part it hath growne, 


and been occaſioned by envie, and malice ofthe Kings own houſhold- 


ſervants; as now of late ſuch athing was likely to have enſued: * And 


| 1 for ſo much as by the law of this land, if actuall deeds be not had, there 


15 no remedy for ſuch falſe compaſſings, imaginations, and confedera- 


cies had againſt any Lord, or any of the Kings Counſell, or any of the 


Kings great Officers in his Houſhold, as Steward, Treaſurer, & Comp- 
troller: and ſo great inconveniencies might enſue, if ſuch — 
old not be ſtraitly-puniſhed before that actuall deed 
were done. Therefore it is ordained bythe King, the Lords Spirituall 
and Temporall, and the Commons of the ſaid Parliament affembled, 
and by authority ofthe ſame, Thar from hence forward, the Steward, 
Treaſurer, and Comptroller of che Kings houſe for the time being, or 
one of them, have full authority and power to enquire by Twelve ſad 
men, and diſcreet perſons of the Chequer Roll of the Kings honoura- 
ble houſhold, if any ſervant admitted to be his ſervant ſwotne, and his 
name put into the Chequer Roll of his houſhold , whatſoever he be, 
ſerving in any manner, office, or roome, reputed, had and taken, under 
the ſtate of a Lord, make any confederacies, cotripaſſings, conſpiracies, 
or imaginations with any perſon or perſons, to deſtroy or murder the 
King, or any Lord of this Realme, or any other perſon ſworne to the 
Kings Counſell, Steward, Treaſurer , or Comptroller of the Kings 
houſe, that if it be found before the ſaid Steward for the time being, 
by the ſaid twelve ſad men, that any ſuch ofthe Kings ſervants as 18 
aboveſaid, hath confederated, compaſſed, conſpired, or imagined, as is 
aboveſaid, that he ſo found by that Inquiry, be pur thereupon toan- 
ſwer. And the Steward, Treaſurer, and Comptroller, or two of them 
have power to determine the ſame matter according to the Law. And, 
if he put him in triall, that then it be tried by other twelve ſad men of 
the ſame houſhold: and that ſuch miſdoers have no challenge, but for 
malice. And if ſuch miſdoers be found guilty by confeſſion, or other- 
wiſe, that the ſaid offence be judged felony, and they to have judgement 
and execution as felons — ought to have by the Common _ 
oy 8 hi 


3 H. 5. cap. i. 


* Nota. 
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Compaſſing to kill the Ring, GW. Cap. 4. 
This Aa divideth it ſelf into Two generall parts, viz. the Pꝛeamble, And the 
body ol the Act. In the pzeamble Thꝛee things are to be obſerved. 

1. That by quarrels made to ſuch, as are in great Authoꝛity, office , and ot 
Counſell with the Kings of the Realmchaveenfued the deſtruction of the Kings, 
and the undoing of the Realm, as in the Reco2ds of Parliament, and Hiſfoztes 
of King E. 2. R. 2. King H.6.8c, you may read. And as King William Rufus 
was ſlain in the new Foꝛeſt by the glance of an arrow. fo the overth;ow of the 
Kina, ic. hath followed by glances, and conſequents , when the tow ol deſtru⸗ 
tion hath been aimed at the overth;owsf thoſe,who were in great Autho: tty neer 
about, and dear to the ing, not daring in direct manner to aim at the King him⸗ 
ſelf. Therefo2e, the firſt concluſion is, that when the compalling of the death of 
ſuch, as were of the Kings true ſubjects was had, the deſtrudion of the Prince 
was imagined thereby, fe 

2. That fo2 the moſt part, if hath grown by envy and malice by the 
Kings own houſhold ſervants : and the reaſon thercof is, foz that they being of 
the Kings houſhold, have greater and readier means either by night, oz by day to 


deffroyſuch as ke of great Authoꝛity, and neer abant the King: and ſuch an at- 


tempt and confpiracy was befoe this Parliament made by ſome of this Kings 
houſhold ſervants, and great miſchief. was lite thereupon to have enfired, which 
was the cauſe of the making of this act. W095, 


2. The. concluſion of the Pꝛeambte is, that by the law of the lund : tt act · 


all deeds be not had, there is no remedy foz ſuch falſe compaſſings, tc. This is a 
true declaration: Foz the bars conſpiracy of the deathof any Lozd oz other of the 
Kings Councell, oꝛ of the Steward, Zreaſurer, oꝛ Comptroller, unleſſe they had 
been ſain indeed, was no felony befoze this Aa, and fo reſolved upon the con- 
tempt and conſpiracy afoefatd, EEE... 
In the body ol this Act, Six things are enacted, Firt# , that the offender nf 
have thꝛee ualities. 1. He muſt be the Kings ſervant worn. 2. His name muſt 
be put in the Cheque Roll ofthe kings houſhold. 3. Me muſt lie under the fate 
ofa Lozd : and it he conſpire with anp other, that is not of the Kings houſhold, 
pet is the conſpiracy within this Act, but he of the Rings houſhold is only the fe- 
lon within the purvien of this ſtatute, as it appeareth by the woꝛds of the ſtatute. 
Secondly, Againſt what perſons the offence made felony by this Act is to be 
committed : and in number they be Four. 1. To deffroy o2 murder the Ming. 
By this Act it expzefly appeareth by the judgement of the whole Parltament, 
that beſides the confederacy, compaſſing. conſpiracy, oꝛ imagination, there mut 
be ſome other overt act oꝛ deed tending thereunto.to make it treaſon within the 
ſtatute of 25 E. 3. And therefoze the bare.confeveracy, compaſſing, conſpiracy, oz 
imaginations by woꝛds only, is made felony by this Ad. But if the Conſpiratoꝛs 
doe pꝛovide any weapon, oꝛ other thing, toaccomplith their deviliſh intent, this 
and the like is an overt ac to make it treaſon. 2. Any Lo2d of this Realms 
being lwozn or the Kings Councell: foꝛ by the Purvien of this Ac he muſt be 
alſo of the kings Councell: this is underffood of the Kings Pꝛivy Councell, and 
fo thzoughout the Act, 3. Any other of the Kings Conncell (that is, the 
Kings P2tvy Councell ) being under the degree ol a Lo2d. 4+ The Stews 
ard, Treaſurer, and Comptroller of the Kings houſhold, being great officers , 
though they be not of the Kings Countell. e 
Thirdly; The third generall part expꝛeſleth the perſons to whompolver is gfe 
ven to enquire + determine this felony. The Steward, Treaſurer. and Comptrol⸗ 
ler, oꝛ any one of them may enquire, And they oz two of them have power by this 
Act to hear and determine the lame: and though the woꝛds be fo: the Inquiry, that 
they thꝛee, oꝛ any ot them, ic. yet an Indictment taken betoꝛe two of them is good, 
becauſe it is foz advancement of Juſtice. And this Act is in nature ofa Commil⸗ 
ſion to them, oꝛ other Commiſſion they need not to have: and this you may ſee 
in divers other Aas of Parliament of like nature. It anp the houthold ſervants 
conſpire the death of the Steward, Treaſurer, and Comptroller, yet. by foꝛre of 
this Act they are Judges of the cauſe , and none other can be, and in that caſe; 
thep 
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Cap. 5. Of Hereſy. 39 

they will alliſt themſelves fo2 their direction, with ſome grave and learned men in 

the laws. But if the death ol any one ol them be compalled, then it is moꝛe con: 

Fr venient that it be heard and determined befo:e the other twee. 

by Fourthly, the fourth part ſetteth fozth;firft, how the Inquiry, after the triall 

ſhall be made, that is, that the Inquiry muſt be made by twelve ſad men and dif: 

treet perſons of the Cheque Roll of the Kings houſhold: and when the of- 

fender hath pleaded not guilty, the tryall ſhall be by the like perſons. And here 

though this Ac limiteth the inquiry to be by twelve , yet if it be Anquired of by 

moꝛe then twelve, the pzeſentment is good, but the tryall muſt be by twelve 

Fiffhiy, no challenge ſhall be made; but foꝛ malice, 

Sirthly, by the contert ol the whole Aa, the conſpiracy;that is to be heard and vide lib. Plac. 

determined by this Ac, muſt be plotted to be done within the Kings houſhold. Coke fo. 482. 
The offender againſt this ſtatute ſhall have the benefit of his Clergy: foz 

whenſoe ver Felony is made by any ſtatute, and the benefit of Clergy is not 

expꝛelly taken away, the offender ſhall have his Clergy, | 
See the ſtatute of 3 & 4 E. 6. whereby amongif other things in ſome caſe it & , z.5..,... 

was High treaſon, and in ſome caſe felony; to intend, oꝛ goe about to kill, oꝛ im» 8 

pꝛiſon any ot the Rings P2tvy Countell, ic. from which felony, the benefit ot 

3 Sanctuary, and Clergy was taken away: but theſe: treaſons and felonies are 

5 repealed by the ſtatute ołl x Mar. a 


4 - n ; hy 
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c P. V. 
Of Hereſie. 


FP ' FR Oncerning Hereſie five things fall infocdnſideration. Firſt, who be tho 
7 ( Judges of Mereſie. Secondly, what ſhall be adjudged Pereſie. Thirdly, 
— what is the judgement upon a man convicted of Pereſie. Fourthly, what 
the law alloweth him to ſave his life. Fifthly, what he ſhall ſozfeit_ by judge- 
ment againſt him. 2 TIC H7; 3 
Touching the Firſt, an Heretique may be convicted ® befoze the Archbiſhop , ,., 13440 
and other Biſhops, and other the Clergy at a generall Dynod, oz Convocation; 123. & 12% iin 
as it appeareth both by our books, and by hiſtoꝛy. Des the ſtatute of 25 H. 8. Conc' Oxon. 


| Cap. 19. revived by I El. Cap. 1. 4 Newburg. Ii. 2. ; 


b And the Biſhop ok every Diocos may convict any fo2 Hereſie , and ſomight = : — 
he have done beloꝛe the ſtatute of 2 H;4.ca,1 5. as it appeareth by the Pzeamble 111.0, 


of that Ac in theſe woꝛds. 2 H. 4. Rot. Parl. 
nu. 29 Sautries 


Wbereas the Dioceſans of the ſaid Realme cannot by their ju- an, 
risdiction ſpirituall , without aid of the faid royall Majeſty, ſuffici- Fitz. N. B. 69a. 
ently correct the ſaid falſe and perveiſe people, (i. Heretiques, na- 1 Elea. 
med befoze) becauſe the ſaid falſe and perverſe people doe goe from . . 
. ay x 1 22 * 7 2 ca. 9. F. N. B. 
Dioces to Dioces, and will not appear before the ſaid Dioceſans, ui cupra, 
but the ſame Dioceſans and their Iurisdiction ſpirituall, and the, 5 n 
keys of the Church with the cenſures ofthe ſame , doe ,utterly con- Pod. Sud. 
temn and deſpiſe. 2 f Yr wit 6 0 __ 
Now that ſtatute doth p2ovide ; that the Dioceſan of the ſame place; ſuch; 2 Oe 
perſon 02 perſons, ac. may tauſo to be arreſted , and under ſafe cuſtody in his 
pꝛiſons to be detained. From this Act and other Aas and Authozities quoted 


in the margent, theſe Two concluſions are to be gathered. Firlt, that the Dive ; 
CEE | 2 ; celan 


Anno 21 El. 
Holl. 1579. 
Stowe. 116 t. 
Hil, 9. Ja. Regis. 
Legates caſe. 


Vide 1 E.. c. 12. 
1 El. c. 1. 


23 H. 8.02.9. 


| I El.ca, Is 


R. 2. Stat. 2. 
cap. 5. repealed 
by 1 E. 6. c. 2. & 
x Eliz. ca. i. 

la diebus illis 
Mafters of Divi. 
nity(and Barche- 
lors of Divinity) 
now Doctors of 
Divinity and 
Bacchelors. 

a Rot. clauſ. 

19 R. 2. m. 17. 
in Dorſ. 

b Exod. 20.4. 
Leit. 36. 1. 
Deut. 5.8. & 
16.22. 

Pſal. 97. 7. 

1 John 8g. 21. 

c Rot. Parl. 

6 R. 2. nu. 6 2. 
Vide 7 H. · nu. 
61. Rot. Parl. 


Mat. Hammond 


on, but in reſpec alſo, t 


cefan urisdiction of ereſy. and ſo it hath been put in ure in all uren Eli- 
vs nr de and acco2dingly it was reſolved by Flemming Chief Juſtice, 
Tanfield chief Baron, Williams, and Crook Juffices, Hil. g. Ja. R. in the cafe of 
Legate the Yeretique, and that upon a conviction befoze the Oꝛdinary of Mereſy, 
the wit of De hæret ico comburendo doth lie. Decondly,that without the aid of 
that Act of 2 H.. the Dioceſan could tmpziſonno perſon accuſed of Þerefy, but 
was to pꝛoteed againſt him by the cenſures of the Church. And now ſeeing, that 
not only the ſaid Ad of 2 H. 4. but 25 H. 8. c. 14. are repealed, the Dioceſan 
cannot impꝛiſon any perſon accuſed of Hereſy, but muſt pꝛoceed againſt him, as 
he might have done befoze thoſe ſtatutes, by the cenſures of the Church, as it ap⸗ 
peareth by the ſaid Act of 2 H,4.c.1 5, Likewiſe theſuppofed ſtatute of 5 R. 2. c. 5. 
and the ſtatutes of 2 H. 5. C.. 25 H. 8. c. 1 4. 1 & 2 Ph. & Mar. c. & ars all repealed, 
ſoas no ſtatute made againſt Heretiques ſtandeth now in fo2ce : and at thts day 
no perſon can be indicted, oz impeached foꝛ Hereſy beſoꝛe any tempozall Judge, 
oꝛ other, that hath tempozall juris dic ict ion, as upon peruſall of the ſaid ftatutes 
iow Archbiſhop of this Realm map cite any perſon dwelling in any Bi⸗ 
ſhops Dtotes within his pꝛovinte foz cauſes of Yereſy, if the Biſhop, oz other 
O2dinary inumedtate thereunto conſent, oꝛ if that the ſame1Biſhop,o2 other imme: 

diate Dzdinary, 03 Judge doe not his duty in puniſhment of the fame, 
2. Touching the ſecond point, if any perſon be charged with Mereſp befoꝛe 


the High Commiſſioners , they have no authozity to adjudge any matter oz 


cauſe to be hereſy, but only ſuch , as hath been ſo adjudged by the authozity 


ok the Canonicall Scripture, oꝛ by the firſt four generall Councells, oꝛ by any 


other generall Councell, wherein the ſame was declared hereſie by ths erp:eſſe 
and plain wo2ds of the Canonicall, Scripture , 02 ſuch as ſhall hereafter be 
determined to be hereſp by Parliament, with the aſſent of the Convocation : 
loꝛ ſo it is exp:eſiy p:ovided by the ſaid Act of 1 El. And albeit this Pꝛoviſo ex⸗ 
tendeth only to the ſaid high Conmiſſiqners;yet ſeeing in the high Commiſſion, 
there be ſo many Biſhops, and other Divines, and Learned men, it may ſerve 
fo2 a good direction to others, eſpecially to the Dioceſan, being a ſole Judge 
in ſo weighty a cauſe. | | = 

No manner of Der, Ac, oꝛ Determination fo2 any matter of Religion, az 
cauſe E ccleſiaſticall, had oz made by the Authoꝛ ity of the Parliament in Arno 
1 El. ſhall be accepted, des med, interpꝛeted, o adjudged Yereſy, Schiſm, oz Schiſ⸗ 
maticall opinion, any oꝛder, decree; ſentente, conſt itution, oz law ( whatſoever 
the ſame be) notwithſtanding. 

There was a ſtatute ſuppoſed to be made in 5 R. a. that Commiſſions ſhould be 
by the Loꝛd Chaneello2 made, « direced to Sherils, and others, to arreſt ſuch as 
Would be certified into the Chantery by the Btſhops, and Pꝛelates, Paſfersof 
Divinity, to be pꝛeachers of hereſies,and notoꝛ ious erro2s.their fanto2s,matntai- 
ners, and abetters, and to hold them in ffrong pꝛiſon, untill they will juſtific 
themſelves to the law of holy Church. By colour of this ſuppoſed Act, a cer- 
tain perſons; that held, that images were not to be worſhipped, xc. were holden 
in ſtrong pꝛiſon, untill they (to redeem their veration) miſerably peelded befoze 


thele Matera of Divinity to take an oath, and bid fear to wozthip images, 
v which was againſt the moꝛall and eternall law of Alnighty God. We have 


laid (by colour of the ſaid ſed ſlatute. ac.) notonly in reſpect of the ſaid opini- 
| the ſaid ſuppoſed Act, was in truth never any Act of 
Parliament, though it was entred in the Rolls of the Parliament, foz that ths 


Commons never gave their conſent thereunto. And therefoze in the c next 


Parliament, the Commons pzeferred a bill reciting the ſaid ſuppoſed Ad, and 


conſtantly affirmed, that they never aſſented thereunto, and therefoze deſired 
that the ſaid ſuppoſed ſtatute might be aniented, and declared to be void:fo2 they 
pꝛoteſted, that it was never their intent to be juſtified , and to bind themſelves 
and their ſucreſſoꝛs to the Pꝛelates, moꝛs then their Anceſtoꝛs had done in 
times paſt;and hereunto the King gas his royall affent. in theſe wozds,y pleiſt au 


Roy. 


Cap. 5. Of Hereſie. | 
Roy. And mark well the manner of the penning the Act fo2 ſeeing the Commons 
did not aſſent thereunto, the woꝛds of the Act be, It is ordained and aſtented in this 

eſent Parliament, that. &c. And ſo it was, being but by the wing and the 


oꝛds. | 

It is to be known, that of ancient time, when any Ads of Parliament wers 
made, to the end the ſame might be publiſhed, and underfoon, eſpecially. befo:g 
the uſe of pzinting came info England, the Ads of Paritament wers ingrofſey 
into parchment.and bundled up together with a wꝛit in the Kings name, under ths 
great ſeal to the ®herif ofevery County, ſometime in Latin , and ſontime in 
French, to command the Sherif to pzoclaim the ſaid ſtatutes within his bauli- 
wick, as well within liberties, as without, And thts was the courſe of Par: 
liamentary p2ocecdings, befoze p2inting came in uſe in England, and pet it con: 
tinued after ws had the pzint, till the reign of H. 7. 

Now at the Parliament holden in 5 R. 2. Iohn Braibrook Bishop of Lon 
don being Lozd Chancelloz of England, cauſed the ſaid Oꝛdinante of the R ing 
and Lo2ds to be inferted info the Parliamentary wit of Pꝛoclamation to be 
p2oclaimed amongſt the Aas of Parliament: which wit A have ſeen, the 
puzclole of which w2it, alter the recitall of the Aas directed to the Sherif 
of N. is in theſes wozds. Nos volentes dias concordias, ſi ve ordinationes 
in omnibus et ſingulis ſuis Artienlis inviglabilicer obſeryari , tibi pracipimus 
quod prædictas concordias , five ordinationes in locis infra balivam tu- 
am, ubi melius expedire volueris, tam infralibettates,quam extra, publice pro- 
elamari, et tener! facias juxta formam prænotatam. Teſte Rege apud Wefim. 
26 May, Anno regni Regis R. 2. 5. But in the Parliamentary pzoclama- 
tion of the Aas paſſed in Anno 6 R. z. the ſaid Ad of 6 R. 2. whereby the ſaid 
ſuppoſed Act of 5 R. 2. was declared tobe void, is omitted: and afterwards 
the ſaid ſuppoſed Act of 5 R. 2. was continually pꝛinted, and the ſaid Ac of 
6 R. z. hath by the Pꝛelates been ever from time to time kept from the mint. 

Certain men called Lollards were indicted fo2 hereſp, upon the ſaid ſtatute 


of 2 H. 4. fo2 theſe opinions, viʒz. Quod non eſt mericorium ad Sanctum Tho- 


mam, nec ad Sanctam Mariam de Walfingham peregrinari. 2. Nee imagines 
Crucifixi et aliorum Sanctorum adorare. 3. Nulli ſacerdoti conficeri niſi foli 
Deo, &c. Which opinions were ſo far from hereſy, as the makers of the ſtatute 
of 1 Eliz. had great cauſe to limit what hereſy was. : | 
And afterwards they thought not good to contain theſe opinions in anyIndid- 
ment, but indiced them in general wozds.one of which indictments as to ollardzy 
and hereſy followeth. Jurati dicunt ſuper eorum Sacramentum, quod A, R. B. 
D. Lollardi & falſi hzrecici die Iovis poſt hebdomadam Paſchæ, Anno regni 
Regis H. 6. poſt conqueſtum Nono, apud Abendon in Com' Berks infra virg. 
falso et proditorie ut communes proditores, et inſurrectores conſpiraverunt, ma- 
inati faerunt , et ad invicem confœderaverunt eum quamplurimis proditoribus 
illis aſſociatis, & feloni bus de eorum camiriva, et eorum falſa malitia præcogiĩ · 
tata, ut communes Inſidi atores altarum viaruin, ad ſidem catholicam deſtruen- 
dam, et ibidem falsò et proditoriè ut communes proditores, et felones dicti dai 
Regis ſecerunt, et ſcrĩpſerunt di verſas falſas billas, & ſcripturas ſedicioſas, & non- 
nulla fidei & doctrinæ Chriſtianæ contraria continentes , & eas populo domini 
regis publicandas & credendas falsò, damnabiliter in diverſis locis, viz. in eĩvi- 
tatibus London, Sarum, & villis de Coventria & Marleburgh, nequiter poſue · 
runt, fixerunt, & projecerunt, ae indies fic ſeribere, affigere & projicere & po- 
nere non ceſſant, nee formidant. in graviſſimam majeſtatis, & coronæ diguitatis 
Regis noſtri offenſam, & Chriſtiane fidei ladibrium, & pacis dicti domĩni re- 
gis perturbationem. & omnium Chriſti fidelium injuriam & contemptum. Which 
generall indictment, and all other ok like fozm were utterly infuficient in law: 
Foz albeit the woꝛds of the ſtatute be generall, yet the indi ment mut contain 
certainty, whereunto the party indicted map have an anf wer. Alſo where the 
parties are indicted, ut communes infidiatores viarum , that alſo is inluffict- 
ent, as it appeareth by the ſtatute of 4 H. 4. ea. 2. 
Iohn 


Coram Rege 
Heil. 1 2 | 
Rot. 4.% 5. 


Indictment ge- 


nezall. 


Vide ſupra ca.1. 
Verbo, Per overt 


fait. 


Lollardi & falſi 
hære tici. 


Communes In- 
ſidiatores viarũ. 
Vide ſup. c. 1. f. 5. 
Ad fidem Catho- 
licam deſtruendã. 
Diverſas falſas g 
billas & ſcriprus 
ras, & 


41 


- IJ * 


Mich. 5 E. 4. Rot. 
143. Coram Re- 


e. 
Fr rationabili 
parte bonorum. 


Mich. 11 H. 24 
Rot. 3 27. In com- 
munĩ banco. 


HII. 10. H 7. f. 17. 


See in the ſecond 
part of the Inſt i- 
tutes, the expoſi- 
tion upon the 
ſtature of Artic, 
Ceri, the reſo- 
lution of all the 
Judges of Eng- 
land to the 21 
and 22 artic les, 
or object ions. 


Of Hereſy. Cap. 5. 

Iohn Keyſer was excommunicated by the greater excommunication befoꝛe 
Thomas Archbiſhop of Canterbury, and Legate of the Apoſtolique See, af the 
ſit of another, foz a reaſonable part of goods, and ſo remained eight months: 
The ſaid Keyſer openly affirmed that the ſaid ſentence was not to be feared, 
neither did he fear it. And albeit the Archbiſhop, 02 his Commiſary hath er⸗ 
communicated me, yet befoze God J am not excommunicated: and he ſaid that 
he ſpake nothing but the truth,and it ſo appeared;foz that he the lat harveſt ſtan⸗ 
ding ſo excommunicate, had as great plenty of wheat, and other grain, as any of 
his neighbours, ſaying to them in ſcoꝛn (as was urged againft him) that a man 
excommunicate ſhould not have ſuch plenty of wheat. The Archbiſhop denying 
theſe woꝛds to be within the ſaid Act of 2 H. 4. did by his warrant in witing 
compꝛehending the ſaid tauſe, by pꝛetert of the ſaid Act commit the body of the ſaid 
Keyſer to the Gaol at Paidſtone, foꝛ that ſaith he) in reſpec of the publiſhing of 
the ſaid woꝛds, dium Iohannem non immeritò habemus de hzrefi ſuſpectum. 
By reaſon whereof the ſaid John Keyſer was imp2iſoned in Paidſfone Gaol, 
and in pꝛiſon detained under the cuſtody of the Keeper there, untill by his coun⸗ 


ſell he moved Sir Iohn Markham then Chief Juſtite of England, and other 


the Judges of the Kings Bench, to have an Habeas corpus, and thereupon (as 
it ought)an Habeascorpns was granted: Upon which w2it the Gaoler returned 
the ſaid cauſe, and ſpeciall matter, and withall, accozding to the wzit, had his 
body there. The Court upon mature deliberation peruſing the ſaid ſtatute, 
(and upon conference with D ivines) reſolved.that upon the ſaid woꝛds Key- 
ſer was not to be ſuſpect of Hereſy within the ſaid ftafute as the Archhi- 
thop took it. And therefo2e the Court firſt bayled him, and after he was de⸗ 
livered 2: fo2 that the Archbiſhop had no power by the ſaid Act fo2 thoſe wozds 
fo commit him to pzilon. - - Eh 

Hillary Warner being an Inhabitant within the pariſh of S. Dunſtans in the 


- Weſft,heldopinion,# publiſhed there, x in divers other places,quod non tenebatur 


ſolvere aliquasdecimas Curatori, ſive Eecleſiæ parochiali ubi inhabitabat. Where- 
upon Richard Biſhop of London commanded Edward Vaughan and others to ar⸗ 
reſt the ſaid Hillary Warner: by foꝛte whereof they did arreſt him, and detained 
him in pꝛiſon a day and a night, and then he eſcaped. Hillary Warner bꝛought his 
Action of falſe impꝛiſonment againſt Edward Vaughan and others: In bar where⸗ 
of the Defendants pleaded the ſtatute of 2 H.4. and that the Plaintif held and 
publiſhed the opinion afozeſaid;which opinion was, Contra fidem Catholicam, ſen 
Determinatiovem Sanctæ Eccleſiæ, that the Defendants.as ſervants to the ſaid 
Biſhop, and by his commandment did arreft the'Plaintif, and juſtified the 
imp2iſonment; whereupon Hillary Warner the Platntif demurred in law, and 
after long and mature deliberation it was by Brian Chief Juſtice , and the 
Whole Court of Common Pleas adjudged, that the ſaid opinion was not with- 
in the ſaid ſtatute of 2 H,4. foꝛ that it was an erro2 , but no Hereſy. Which Y 
have the rather repoꝛtod, fo2 that the Repoꝛter of this caſe did not only miſre- 
poꝛt the time of the bzinging of the Action, but the ſtatute, which was the 
ground of the matter in law, and leaveth out the judgement. The recoꝛd it ſelf 
is woꝛthy the reading. | | | 


 * Upon that which hath been ſaid touching the ſaid ſtatute of 2 H. 4. Four ton⸗ 


tluſions doe neceſſary follow. Firft, that ſeeing > that many opinions were by 


the Biſhops taken to be hereſy, which in troth had no ſhadow of hereſy, and ſo 


miſtaken, and unjuſtly extended by the Biſhops further then the Purvien, and 
true intention thereof, as by that which hath been, and might be ſaid; appeared, 
the makers of the ſaid Act of Parliament of El. had great reaſon to limit (as 
hath been ſaid) what opinions ſhould be judged Hereſy by authoꝛity of that com- 
miſſſon grounded upon that Act. Secondly, that it any Etcleſiaſticall Judge oꝛ 
Commiſſioner ſhall by pꝛetext of any ſtatute. oꝛ other cauſe, commit any man to 
pꝛiſon, upon motion in Court on the behalt ot the party impꝛiſoned, the Judges 
of the Common Law ought to grant an Habeas corpus foꝛ him: upon the retoꝛn 
of wh ich wzit. if it ſhall appear to the Judges, that the impꝛiſonment is — 
warranted 


I 
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warranted by law, the party ſhall be remanded: and if the impriſonment be 
without warrant of law, then the party ought to be delivered. Zhirdly, it the 
impziſonment be not warranted by law, the party impꝛiſoned may have his ad ion 
of falſe impꝛiſonment, and recover his dumagc es. Fourthly, that when an Act 
ol Parliament is made concerning matter meerly ſptrituall, as Hereſic, æc. yet 
that Act being part ot the lawes of the Realm; the fame.ſhatl be conſtrued and 
interpzeted by the Judgos of the Common Lawes; who nſualty confer with 
thoſe that are learned in that pzoteſlion.. But let us now deſcend to the third 
oint. c 5 | | 
| 3. To the third. 2 It appeareth by Bracton, Britton, Fleta, Stanford, and all 
eur Bocks, that he that ts duly convict of Hereſie, hall be burnt to death. _ 
4. To the fourth. b The EccleſiaFicall Judge at this day cannot tommit 
the perſon that is con via of Hereſie to the Sheriffe, albeit he be p:efent; to be 
burnt ; but muſt have the Kings Writ De hæretico comburendo, acco2ding 
to the Common Law : foz now all Aas of Parltament (us hath been laid be- 
fo:e) againſt Hereticks are repealed. And the reaſon wherefo:e Hetefie is ſa 
ertremely and fearfully puntſhed,is.fo2 that Gravius eſt æternam, quam rempora* 
km lædere majeſtatem: and Hæreſis eſt lepra anime; © The party duly convined 
of Mereſte, may recall, and abjure his opinton, and thereby ſave his life , kut a 


- Relapſe is fatall: Foz as in caſe of a diſcals of the body, after recovery reci- 


divation is extremely dangerous: Vo in caſe of Betefe (a diſeaſe of the ſoule) a 
relapſe is irrecoverable. And as he that is a Leper of his body, is to be removed 
from the ſociety of men, leſt he ſhould infect them, by the Kings Writ De lepro- 
ſo amovende: So he that hath lepram animæ, that is, tobe convidced of Hereſie, 
ſhall be cut off, leſt he ſhould poyſon others, by the Kings Writ De hæretico 
comburendo. But if the Heretick will not after conviction abjure, he may by 
foꝛte of the ſaid Writ d De heretico comburendo be burt without abjuration, 


" 


4 Mir. cap. 4. 
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5, As to the fifth, e The ſtatute made in the 2 pear of H. 5. cap. 7. whereby 5; 


the fozfeitureof lands in fee-ſimple, and goods, and chattels was atven in caſe of 


Hereſie.fandeth repealed by the Ac of 1 Eliz, cap, 1. Che Bovks that ſpeak of 
this fozfeitureare grounded upon the ſaid Act of z H. 5, which then ffood in fo2re; 
ſaving 5 R. 2. which was befoꝛe that ſtatute : fo2 there, though Belknap (wore; 
Per ma foy ſi home ſoit miſcreant, ſa terre eſt forfeitable, & te ſeigniour avera 
ceo Þ voy deſcheate ; vet was his opinion never holden fo2 law: foꝛ netther 
lands. noꝛ goods f befoꝛe the making of that ffatute of 2 H.5, were forfeited by 
the conviction of hereſie, becauſe the pꝛoteeding therein is meereiy ſpitituall;pro 
ſalute animæ, and in a Court that is no Court of Recozd. And therefoze the 
conviction of hereſie woꝛketh no fo2feiture of any thing that is tempoꝛall, viz. 
of lands oꝛ goods. s Foz what cauſe the ſaid hereticks were called Lollards port 


may reade in Caudries caſe, and Linwood thereto agreeth. * And it is to be 
« obſerved, that in pꝛoteeding againſt Lollards, the Pꝛelats, beſides their opinions. 
did charge them with hainous offences : As conſpiracy with mul titudes of peo. 


, inſurrection. rebellion, oꝛ ſome other treaſon, oz great crimes, 

We have ſpoken thus much of this argument, becauſe there be divers wan⸗ 
dzing opinions concerning ſome of thefe points, that are not agreeable to fhe 
un, as it ſtandeth at this day. See the fourth part of the Inſtitutes, cap. Chan⸗ 
cerys in the Articles againſt Cardinall Woolley: Artice 44s 


CAP, 


Stud lib. a. ca. a9. 
Br. tit. Forfeiture 
112. 

Stan. pl. cor. 35. I. 
2 Mar. Br. tit. 
Hereſie. 


F Vid. here after 
in caſe of Piraty. 
g Lib. . Caudries 
cafe. fol. 25. b. 
1H. 5. fo. 6. s. 
Rot. Parl. H. 3. 
nu. 11. in the 
Calc df Sir Jon 
Oldcaftle. 
Paſch.g H. lohn 
Sharps cafs, &c. 
Rot. Parl. 7 H. 4. 
nu. 67. 

11 H. 4. nu. 29. 

3 H F. nu. 39. 

1 HF. 6. nu 20. 


4 33 H.8.ca.8, 

x E. S. cap. 12. 

6 Inter leges 

Alveredi fo. 23. 
Edwardi & Gu- 
thruni, cap. 11. 

Ethel ſtani, ca. 6. 

Canuti. 45 5. 

c 5 Eliz. ca. 16. 

t Jac. cap. 12. 

A Conjurer de- 

ſcribed. 


A Witch deſcri- 
bed, 


An Inchanter 
deſcribed, 


* A Sorcerer 

deſcribed. : 

Exed. cap. 22-17. 

Deut. ca. 8. 10, 

1113. 

Num, ca. 23.23. 

1 Reg. ca. 15. 23. 

d Linwood de of. 

ficio Archi- pres b. 

$ Igmeantia. 
Mir. cap. 1. 5 5. 

& cap. 2. 12. 

& cap. 4. S De 

Majeſtie. 

Brit. fo. 16. b. 

& 71. 

F. N. B. 269. b. 


e Int. leges Ed. 


ca. 1 1. fo. 55. 

& Ethelſtani ca. 

6. fo. 60. 

& Canati cap. 5. 

fo. 5. 

45 E 3.17.b, 
Some think this 

ſhould be the 

Oath of Allegi- 

ance, Sue il ſerra 

foiall et laia l, &c. 

Vid. 25 E 3 42. b. 

eoron. 131, 

See hereafter 

ca. 4. of perjury, 

Verb. That as 

well the Judge, 

&c. 


Cap. 6. 


— 


CAP. FL 


Of Felony by Conjuration, VVitchcraſt, Sor- 


cery, or Inchantment. 


He firſt Act of Parliament that made any of theſe offencesfelony,was the 
| | . ffatute 2 of 33 H. s. which was repealed by the ffatutes of 1 E.6.cap.12, 
: and 1 Mariæ. But b befoze the Conqueſt it was ſeverely puniſhed: ſome: 
times by death, ſometimes by exile, ec. c And alter, it was made felony by the 
fatute of 5 Eliz. and againe by 1 Jac, which repealeth 5 Eliz. 

A Conjurer is he that by the holy and powerfull names of Almighty God in- 
vokes and conjures the Devill to conſult with him, oꝛ to do ſome act. 
A Witch is a perſon that hath conference with the Devill , to conſult with 
himo2 todo ſoms act, | 
An Inchanter , Ineantator, is he, o2 ſhe qui carminibus, aut cantiunculis Dæ- 
monem adjurat. They were of ancient time called Carmina, becauſe in thoſg 
dayes their Charmes were in verſe, 
| Carminibus Ciree ſocios mutavit Ulyſſis, 
By Charmes in Rhyme (O cruell Fates!) 
Ciree trans foꝛm d Myſſes mates. 
And again. Carmina de Cœlo poſſunt detrudere Lunam, 
By Rhymes they can pul down full ſoon, 
From lofty sky the wandzing Poon, | 


* A S02cerer,Sortilegus,quia utitur ſortibus incantationibus Dzmonis, Thon 


ſhalt not ſuffer a Witch to live. Non eſt augurium in Jacob, nec divinatio in 
Iſrael. And the Holy Ghoſt hath compared the great offence ol Rebellion to the 
ſinne of Witchcraft, - 

And hore it juſtly may be demanded, what puniſhment was againſt theſe de: 
vilich e wicked offenders befo2e theſe ſtatutes. which were made of very late time, 

And it appeareth by our ancient 4 books that theſe hozrible and deviliſh offen⸗ 
ders, which left the everliving God, and ſacrificed to the Devill, and thereby 
committed Jdolatry, in ſecking advice and aide of him, were puniſhed by death. 
The Pirroꝛ ſaith, Que ſorcery & devinal ſont members de Hereſie. And there 
he deſcribeth Hereſie. Hereſie eſt un maunaſe & faux creance ſurdant de error en la 
droĩt foy Chriſtien: and after ſaith, Le judgement de Herefic eſt dee arſe in 
cendre, And herewith agreeth Britton: Sorcerers, Sorcereſſes, t. & miſcre- 
ants ſoĩent arſes. And Pleta: Chriſtiani autem Apoſtatæ, ſortilegi, & hujuſmodi 
detractarĩ debent, & comburi. And burn ing then was, and yet is the puniſhment 
fo2 Hereticks. So as the eonuſance of theſe offences; if they be bꝛanches of here⸗ 
fie, (as the law was then taken) belonged (as to this day hereſie doth) to E ccleſi⸗ 
aſticall Judges. In which caſe when they have given ſentence; there lieth a 
Writ De hzretico comburendo. 7 

I have ſeen a repoꝛt ofa caſe in an ancient Reg iſter, that in October Anno 
20 Hf. 6. Margery Gurdeman of Epe, in the County of Suffolk, was foꝛ Witch: 
craff and conſultation with the Devill, after ſentence and a relapſe, burnt by the 
Kings Writ De hæretico comburendo. e And this agreeth with Antiquity,foz 
Witches, xc, by the laws befoze the Conqueſt were burnt to death. 

A man was taken in Southwark with a head and a face of a dead man, and 
with a book of Soꝛtery in his Pale, and was bꝛought into the Kings Bench be: 
foze Dir John Knevett then Chief Juſtice: but ſeeing no indictment was again 
him, the Clerks did ſwear him, that from thencefo2th * he ſhould not be a Soꝛce⸗ 
rer, and was delivered out ol pziſon - and the head of the dead man and the m 
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Cap. 6. Conjuration, Witchcraft, c. 
of 90:cery were burnt at Tuthill at the toſts of the pꝛiſoner. Bo as the head 
and his book of Soꝛtery had the ſame punithment, that the Sozcerer ſhould have 
had by the ancient law, ifhe had by his ſozcery pꝛaied in aid of the Devill. 

The Holy Þiſto2y hath a moſt remarkable place concerning the repꝛobat ion 
and death of King Saul. Mortuus eſt ergo Saul propter iniquitates ſuas, eo quod 


rzvaricacus ſit mandatum Domini, & non cuſtodierit illud,* ſed inſuper Pytho= ? 


niſſam conſuluerit nec ſperaverit in Domino, propter quod interfecit eum, & 
tranſtulit regnum ejus ad David filium Iſai. So Saul died fo2 his tranſgreſſion 
which he committed againff the L 02d, even again the Wozdof the Loꝛd 
which he kept not : And allo for asking counſell of one that had a. Familiar Spi- 
rit, to enquire of it, and enquired not of the Lord: therefore he ſlew him, and 
turned the kingdome unto David che ſonne of Iſai. 

Theretoꝛe it had been a great defec in government, if ſo great an abomina⸗ 
tion had paſſed with impunity. And this is the cauſe, that we have p2oved how 
and in what manner Conjuration , Witchcraft, ac. were puniſhed by death, 
ac, befoze the making of the ſaid late ſtatutes. er 75 

But now let us peruſs the Statute made in the firſt year of King Jamez, 
which only ſlandeth in fozce,and divideth it ſelf info Five ſeverall bzanches, _ 

1. ¶ If any perſon or perſons ſhall uſe, practiſe, or exerciſe any 
Invocation or Conjuration of any evill and wicked Spirit. 

Þere the Devill by the holy, and powerfull names of Almighty God is invo- 
ked (as hath been lald:) and this invocation, oz conjuration of a wicked Spirit 
is fclony without any other ac oꝛ thing, ſave only the apparition of the ſpirit. 
See W. I. cap. 1. in the Dath of the Champion, ac. 

2. C Or ſhall conſult, covenant with, entertaine, employ, feed, or 
reward, any evill or wicked Spirit, to, or for any intent or purpoſe. 

By this bꝛanch, it any conſulf,xc.(howſoever the wicked ſpirit appeareth and 
commeth) theſe actions (here mentioned) with 02 to that wicked ſpirit, to o2 foz 
any intent oꝛ purpoſe, is felony without any other ac oꝛ thing. | 

3- ¶ Or take up any dead man, woman, or childe, out of his, 
her, or their grave, or any other place where the dead body reſteth, or 
the skin, bone, or any part of a dead perſon, to be imployed or uſed in 
any manner of Witchcraft, Sorcery, Charme, or Inchantment. 

Al 


heit the offender that commits thele barbarous, and inhumane dealings with | 


the kodies of the dead, do not actually imploy oꝛ uſe them in witchcraft, ſozcerp, 
charme, 02 inchantment: vet if he did them ol purpoſe to uſe therein, it is felony, 
fo; the _— of this bzanch be. to be imployed oz uſed in any manner of witch: 
cxa;t, dc. 5 | ID 

4. ¶ . Or ſhall uſe, praiſe, or exerciſe any Witchcraft , Inchant- 
ment, Charme or Sorcery, whereby any perſon ſhall be killed, deſtroy- 
ed, waſted,conſumed, pined, or lamed, in his, or her bodie, or any 


part thereof. | | 8 | 
* this bzanch, no other witchcraft, inchantment, charme, oꝛ ſoꝛtery (then is 
beſote ſpetciſied ) is felony, unleſſe by means thereof ſome perſon be killed, deſtroied, 
waſted, conſumed, pined oꝛ lamed, c. Which woꝛds have reference only to this 
laſt generall clauſe. | ST 
- 5. ¶ That then every ſuch offender or offenders, their aidets, aber- 
ters, and counſellors, being of any the ſaid offences duly and lawfully 
convicted, and attainted, ſnall ſuffer paines of death, as a felon, or felons, 
and ſhall loſe the priviledge, and benefit of Clergie and anctuarj. 
Albeit acteſloʒ ies befoꝛe be here ſpecially named, yet acceſſozies after may be 
of this felony.,as afterwards is ſaid upon the ſtatute of 3 H. 7. fo2 taking away 
of women, and upon the ſtatute of 8 H. 6. fo ſtealing of Reco2ds. 


The ſecond part of this A concerneth Felony in a ſecond degree ; and the ; 


bzanches thereof are alſo innumber Five. — 
1 1. If 


45 


1 Chron.cha p. 10. 


x Reg. 28.5. 


1 Jac. cap. 13. 


46 


J Eliz. cap. 14+ 
$ Elx. cap. 3. 


Conjuration, Witchcraft, gc. Cap. G. 


C 1. If any perſon, or perſons rake upon him or them by Witch- 
craft, Inchantment, Charme, or Sorcefy, to tell or declare, in what 
place any treaſure of gold or ſilver ſhould or might be found, or had in 
the earth, or other ſecret places. 

The miſchiefs befoze this part of this Act was: That divers Impoſtoꝛs, 
Men and Women would take upon them to tell, oz do, theſe Five things hers 
ſpocified,in great deceipt of the people, and cheating and coulening them of their 
money, 92 other goods. Therefoze was this part of the Act made, wherein theſe 
woꝛds [rake upon him or them] are very remarkable, Foz if they take upon 
them. ac. though in truth they do itnot,noz can do it, yet are they in danger of 
this firſt bꝛanch. 

C 2. Or where goods, or other things loff or ſtoln ſhould be found 
or become. | 

Herein they become offenders, if they take upou them as afozeſaid. And note. 
the taking upon them, to tell and declare, governe both theſe bzanches. 

¶ 3. Or to the intent to provoke any perſon to unlawfull love. 
Mere in alſo they become offenders, by taking upon them, as is afozeſaid. Here 
is the change of anew Uerbe,viz. [co provoke] So às the ſenle is, It any perſon 
oꝛ perſons ſhall take upon him oz them by witchcraft, inchantment, charms oz 
ſo:cery, to the intent, to pꝛovoke any perſon founlawfull love. 

Ca. Or whereby any cattell or goods of any perſon ſhall be de- 
ſtroyed. 

The Letter of this bzonch is this: It any perſon ſhall take upon him by witch- 
craft, inchantment, charm, oꝛ ſozcery, whereby any cattell oꝛ goods of any perſon 
ſhould be deſtroyed. Although this be not ſententious , yet the meaning thereof 
is to be taken, by ſupplying theſe woꝛds after ſo2cery any thing] and not to 
turn [deftroyed] into the Infinitive Pood, as the reſt be; foꝛ then it ſatisſieth not 
the meaning of the makers: foꝛ a taking upon them to deſtroy cattell, ic. if they 
be not deſtroyed, is not within the danger ol this Ac, and therefoze muſt be ſup- 
plyed as is afoꝛeſaid. 

¶ 5. Orto hurt or deſtroy any perſon in his or her body, althougli 
the ſame be not effected or done. 

As in the caſe of tattell oꝛ goods, the deſtruction muſt be (as is afo2eſaid) ef- 
fected and done: fo in caſe of the perſon of man, woman. oz childe, though the 
hurt be not effected, oꝛ done; yet is the taking upon him. xc. to hurt oz deſtroy 
any perſon, ac. within this bꝛanch. 

¶ Being therefore lawfully convicted. 

Pere [convicted] is taken in a large ſenſe fo2 attainted, and the rather, foꝛ that 
after in this Act the woꝛds be [lawfully convicted and attainted, as is atozeſaid.] 

¶ Shall for the ſaid offence, &c. 

Here are erp:eſſed the puniſhments inflicted upon theſe JImpoſfo28 , Moune 
tebanks, and cheating Quackſalvers, viz. 1. To ſuffer impꝛiſonment by the 
ſpace of a whole year without bail oz mainpꝛiʒe. 2. Once every quarter oGhe 
= theſc Pountebanks are to mount the Pillozy, and to ſtand thereupon in 

— Parket Towne fir houres , and there to confeſſe his oꝛ her erroꝛ, and 

And if any perſon being once convicted ofthe ſame offences, 8c. 

Here is alſo [convicted] taken fo2 attainfed-fo2 he ſhall not be dꝛawn in queſti⸗ 
on koꝛ the ſecond offence, to make it felony, till judgement be given againſt him 
fo2 the firſt; foꝛ the Indictment of felony recites the fozmer attainder, and the 
ſecond offence muſt be committed after the judgement. And ſo it is in the caſe 
of Foꝛgery upon the ſtatute of 5 Eliz. and in caſe of conveighing of Sheep alive 
out of this Realme, andſome others, 

© Saving to the wife of ſuch perſon as ſhall offend in any thing 
contrary to this Act, her title of dower, and alſo to the heire and — 

| ceſlox 


S 


Cap: 7. Of Murder. 
ceſſor of every perſon, his or their titles of inheritance, ſucceſſion, 


and other rights, as though no ſuch atrainder of the Anceſtor or 
Predeceſſor had been made.] 


The judgement againſt a felon is, that he be hanged by the neck untill he be 


dead: and albeit nothing elſe is expzeſſed in the judgement; yet by the Com- 
mon law many things are therein implied ; as the loſle of his wives Dower, 
the lolle ol his inherifance, cozruption of his blood, foxfeiture of his goods, 
at. Now a ſaving will ſerve koꝛ any thing, that is implied in the judgement, as 
in this caſe foꝛ the wives Dower, and alſo foz the heirs inheritance , and foꝛ 
all the reſt of the things implied in the judgement, But a ſaving will not 
ſerve againſt the erp:eſſe judgement in caſe of felony, foz that ſhould be repug⸗ 
nant; as ſaving the life of the offender ſhould be void, becauſe it is repugnant 
to the expzeſſe judgement, viz, that he be hanged by the neck untill he be dead, 
Alfo where the ſaving is to the heir, it is well ſaved by the name of the heir, 
becauſe, notwithſtanding the fozfeiture implied in the judgement , his inhert- 
tance is ſaved, and by conſequent the blood not co2rupted, fo? if the blood were 
co2rupted, he could not inherit as heir, but notwithſtanding this ſaving the 
lands are fo2feited during his life. | | 

The ſtatute af 5 Eliz, foꝛ p2eſervation of the wives Dower, and the heirs 
inheritance, in caſe of fo2gery, ts penned in this fozm. Provided al way, that 
ſuch attainder of felony ſhall not in any wiſe extend to take away the Dower 
ofthe wife of any ſuch perſon atraint: nor to the corruption of blood, or diſ- 
heriſon of any heir or heirs of any ſuch perſon attaint. ES 

The wo:ds of the ſtatute of 8 Eliz. be, Provided always that this Act ſhall 
not extend to corruption of blood, or be prejudiciall or hurtfull to any woman 
claiming Dower by or from any ſuch offender, & e. Wherein it is tobe obſer- 
ved, that by the avoidance of coꝛruption of blood, the inheritance is impliedly 
ſaved. See the manner of the penning of the Ac of 31 Eliz, concerning this 
matter and divers others. N 

And ſurely it is very convenient that when new felonies be made by Act of 
Parliament, that ſuch ſavings oꝛ pꝛoviſions be made both koꝛ the wives Dow- 
er, and the heirs inheritance, as were had and made in theſe pꝛeũdents. 


—— 


CAP. Ys 
Of Murder. 


IJ Aving a now paſſed High treaſon, Petit treaſon, Piſpꝛiſion of treaſon, 

Felony by the ſtatute of 3 H. 7. Hereſy, and Con juration, NMitchcratt, ic. 

= We are next in oꝛder to treat of felonies in generall : and of all -felo- 

nies, murder is the moſt hainous. Inter leges Canuti ca. 6. fo. 118. Cædes mani- 

feſtæ numerantur inter ſcelera nullo humano jure expiabilia. See here ca. Par- 

don. And of all murders, murder by poyſoning is the moſt deteſtable. There⸗ 
fo:e firſt of murder. Murdrum is dertved of the Saxon woꝛd Mord. 

b Murder is when a man ol ſound memo2y, and ok the age of diſcretion , un⸗ 
lawfully killeth within any County of the Realm any reaſonable creature 
in rerum natura under the Kings peace, with malice fo2e-thought , either ex- 
pꝛeſſed by the party; oꝛ implied by law, ſo as the party wounded, oz hurt, #c. 
die of the wound, oꝛ hurt, ic. within a year and a day affer the ſame, 

Yereof we will ſpeak, together with ſome things concerning the accefſo2ies 
to the ſame, and leave the reſidue to others; that have w2itten thereof, Now let 
us examine the pꝛincipall parts of this deſcription. 


47 


See the 1.part of 
the Inſtiruces, 
Scct. 7 47. 


Vide lib, 1. inthe 
cale of Alton 
Woods, fo, 


8 El. ca. 3. 


31 El. ca.. 


See the — te 
of 3 J 4.64. 4. 


« See the x. pt of 
the Inſtit. for the 
word Murder. 
sect. 289. and for 
Felony. Sect. o 
& 745. 
See the 2. part 
Inſt it. Marlbr. 
ca. 25 Cuſt, de 
Norm. ca p.68. 

b The definition of 
murder. 

Vid. de vant. ca. 

T reaſon. Verb. 
Quant home, &c. 
Brac. l. 3. fo. 120, 
121.1345135. 
Brit. fo. 5. 18. 
Fleta lib. 1. 


cap. 23. & 30. Mirror cap. 1. f. ca. 3. f. 11. de Appt al de homicide, Tr. 32 E. 1. Ce ram Rege Rot. 15. 25 E. 3.28 
26 afl. p. 27. 3 E. 3. cor. 383. 3 H. 7. C. 1. 3 H. 7. 1. 12. 21 H.. 31. E. 2 Coron · 38 9. 1 Ma. Diet 104.b, See the ficſ 


par t of the Inſtit. 104. 


2 J Killing 
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Tr. 31 E. 3. 
Coram rege. 
Rot. 54. Per 
morſ. canis. 


Bract. I. 3. f. 121 · 
Brit. fo. 14. 

See lib. Intr. 
Coke 25. 
Lib.4.f0.44- 
Vauxes caſe. 
Lio.g.fo.81, 
Agnes Gares 
calc. 

Deut. 28.34. 
Curſed is he 
that ſmiceth his 
ne i ghbour ſe- 
creily. | 
4 22 f. 8. ca. 9. 


Dier 33 H 8. 
fol. 50. a. Sac- 
combes caſe. 

6 Anno 33 H. 8. 


Britton fo, 14. 


C 13 H. 4. 5 & 6. 
S tanf. pl. cor. 65. 
Mic. 25 & 26 El. 
So reſolved in 
Dowries caſe, 

d 13 R.. ca. 2. 

1 H. 4. c. 14. 
Rot. Par l. 

8 H. 6. nu. 3 8. 


13 R. 2. ca. 2. 


Lib. 2. fo. 93. 
Tr. 25 Eliz. in 
Lacyes caſe. 
Forteſcue ca. z 2. 
fo. 38. 


28 H 8. ca. 13. 


2 E. 6. ca. 24. 


Read the ſtatute. 
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Of Murder. Cap. - 


C Killing, ] as by Poyſon , Weapon harp,o2 blunt, Gun, Crosbow, 
Cruſhing, Bruifing, Smothering, Suffocating, Strangling, D2owning, Bur⸗ 
ning, Burying, famiſhing, th2owing down, incitinga dog oꝛ bear, ac, to bite, 
oz hurt, c. whereof death enſueth, laying a ſick man in the cold, ic. 

Poyſon, (Venenum, a venis, quia a venis permeat) is, às hath been ſaid, the 
moſt deteſtable of all, becauſe it is moſt hoꝛrible, and fear full to the nature of 
man, and of all others can be leaſt pꝛevented either by manhood, oz p2ovidence: 
and that made Fleta to fap, Item nec per patriam ſe defendere debet quis de ve- 
neno dato, ſed rantum per corpus ſuum, eo quod initium facti non fait tam pub- 
licum , quod ſciri poterit a patria, &c, but that is not holden foz law at this 
day. 

G This offence was ſo odious, that by Act of Parliament it was made High 
CTrealon, and infliteda moꝛe grievous andlingting death then the Common law 
p:eſcribed, viz, That the offender ſhould be boyled to death in hot water: Upon 
which ffatute b Margaret Davy a young woman was attainted of High Treaſon 
fo2 poyſoning of her miſtris and ſome others were boyled to death in Smithfield 
the 17 day of Parch in the ſame yeer. But this Act was too ſevere to live long, 
and therekoꝛe was repealed by 1 E. 6,cap.12,and 1 Mar.cap.1, 

All the ancient Authoꝛs, Ubi ſupra, of old time defined murder fo be, Occulta 
hominis occiſio, &c. when it was done in ſecret, ſo as the offender was not 
known: but now it is taken in a larger ſenſe. 

Britton mentioneth another kind of murder which is not holden fo2 murder 
at this day) when he ſaith: Ceux auxi que fauxement pur lower, ou en auter 
manner ount aſcun home damne ou fait damner au mort, &c. yet this is murder 
beloꝛe God, And David killed Uriah with his pen, and theſe men with their 
tongue. 


C Within any County of the Realm. ] « Jttwoof the Rings 
fubjects goe over into a koꝛain Realm and fight there, and the one kill the 
other, this murder being done out of the Realm, cannot be foꝛ want of triall 
heard and determined by the Common law: «4 but it may be heard and deter. 
mined beloꝛe the Conſtable and Par ſhall. 

If A. gibe B. a moꝛtall wound in a foꝛain Country, B. commeth into Eng⸗ 
land and dieth: this cannot be tried by the Common law, becauſe the ſtroak 
was given there, where no Viſne can come, but the ſame ſhall be heard and de⸗ 
termined bekoꝛe the Conſtable and Marſhall « foz the words of the ſtatute of 
13 R. z. be: To the Conſtable it pertaineth to have conuſance of Contracts, 
concerning deeds of arms, or of war out of the Realm, and al ſo of things that 
toueh arms, or war within the Realm, which cannot be determined or dilcuſſed 
by the Common law. : 

Jf a man be ſtrucken upon the high ſea, and dieth of the ſame froke upon 
the land, this cannot be inquired of by the Common law, becauſe no Viſne can 
come from the place, where the ſtroke was given (though it were within the 
ſea pertaining to the Realmo£ England, and within the liegeance of the King) 
becauſe it is not within anyof the Counties of the Realm. Neither can the 
Admirall Har and determine this murder, becaule though the ftroke was within 
his jurisdiction, yet the death was infra corpus comicatus,whereof he cannot in⸗ 
quire: neither is if within the ſtatute ol 28 H.8. becauſe the murder was not 
committed on the ſea. But by the ſaid Act of 13 R. 2. the Conſtable and Par⸗ 
ſhall may hear and determine the ſame. And befoꝛe the making of the ſtatute 
of 2 E. 6. If a man had been feloniouſly ſtrucken, oꝛ poyſoned in one County, 
and after had died in another Countp, no ſufficient Indictment could thereof 
have been taken in either of the ſaid Counties, becauſe by the law of the Realm, 
the Juroꝛs of one County could not inquire of that, which was done in an other 
County. It is pꝛovided by that Ac that the Indictment may te taken, and the 
Appeal bzought in that County, where the death doth happen. Bekoze m_ ma⸗ 

ing 
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king ofthis ſtatute, the Appeal might have been bꝛought in either ok the ſatd 
Counties, but the triall muſt have been out of both: but when both Counties 
tou d not joyn, then both Appeal and Indictment failev at the Common law. 

But here be Two things to be obſerved: F irſt, that in caſe of treaſon oꝛ 
miſpꝛiſion thereof, oꝛ of felony, o2 miſpꝛiſion of the ſame within the Realm, 
the party ought tobe indicted within the ſame County, where the fact is done, 
and it cannot be alledged in any other County, then in truth where it was done. 
And therefoꝛe in the caſe above ſaid, netther the ſtroke , noꝛ poyſoning, noꝛ the 
death, thouch they be tranfitozy, can be alledged in the Indicment oꝛ Appeal, 
but where in truth they were done. Secondly; the ſtatute ol 2 E. 6. extendeth not 
where one is ſtricken oꝛ poyſoned on the lea, oꝛ in any fozain Kingdome, and di⸗ 
eth in England. but where one is ſtricken oz poyſoned in one County. and dieth 

This Ac extendeth, where the murder oꝛ felony is done in one County. and 
another ſhall be acceſſoꝛy in another County: whereof you may read at large 
in the L oꝛd Sanchars caſe. 

Richard Wefion being Sir Thomas Overburies Keeper in the Tower of 
London, did poyſon him in that part of the Tower which is within London; 
R. Earl of S. and F. his wife, James Franklin and Anne Turner were acceſſo: 
ries befoze the fact in the County of Hidd. and Sir Gervaſe Helwys Wieu⸗ 
tenant ol the Tower was acceſſoꝛy beloꝛe the fac in I onden. Now npon this 
ſtatute of 2 E. 5. ca. 24. divers queſtions were refolved : F irſt, tt the acceſſoʒy 
be in Midd. where the Rings Bench Gt, and the pꝛincipall ts attainted in ano⸗ 
ther County, the Kings Bench may try the acceſſo2y, as it was reſolved in the 
L oꝛd Sanchars caſe,Ubi ſupra. 2+ If the Indictment of the accefſo2ybe taken in 
the Kings Bench, the Juſfices hall not by fo2ce of the ffatutc of 2 E. 6. w2ite 
in their own names, quia placita ſunt eoram Rege, & non coram Juſtieiariis, 
but remove the Reco2d by the Kings wꝛit of Certiorarĩi 3. Divers pꝛeſidents 
were ſhewn⸗ that where acteſſoꝛ ies befoze the fac were in ꝙidd. where the kings 
Bench did fit, xc, and the attainder of the pꝛintipall had been in another Coun- 
ty, the Juſtices of the U ings Bench have removed the attainder by wzit of 
Certiorari befoʒe them. Ste the Lo2d Sanchars caſe, Ubi ſupra, and another caſe 
where the p2incipall was attainted in the County of Dron , befoze Auftices 
of Oier and Terminer and the acceſſo2y was in Pidd. where the Kings Bench 
ſafe, 4. Richard Weſton being attainted as pꝛincipall in the city of London, 
p2oceeding was to be had againſt James Frankling and Anne Turner in the 
Lings Bench where they were indicted, The queſtion was, if the Kings 
Wench ſhould remove the recoꝛd of the attainder of the pꝛincipalll by Certio- 
rari befo2e them, and after the ſaid Earl and his wife ſhould be tryed by their 
Peers befoze the Lord Steward, whether the Lo2d Steward might waite 
to the Kings Bench fo: the recoꝛdok the attainder: foz the woꝛds of a E. 6. be, 
Shall write to the Cuſtos Rotulorum, or Keepers of the Record where ſuch 
principall ſhall hereafter be attainted or convict. And to pꝛevent all doubts , a 
ſpeciall w2it was directed accoꝛding to the woꝛds of the Ac, to the Conuniſſi- 
oners of Oier and Terminer , fo certifie whether the pꝛincipall was attainted; 
convicted, oꝛ acquited, and they made a particular certificate actoꝛdingly: ſoas 
the recoꝛd of the attainder remained Ft with the Commiſſioners of Oier and 
Terminer in London, 5, It was reſolred upon conſideration had of the whole 
Act, that the woꝛds of the Act being, the 1 — ot. Caol Delivery, or of 
Oier and Terminer, or other there authorized, ſhall proceed, &c. the ſante ex⸗ 
tend to the High Steward to wyꝛite, 2c. 

The Indictment of Richard Weſton was, that he 9 Die Maii Anno 11. Regis 


Jacobi, &c. gave fo Dir Thomas Overbury a poyſon called Roſeacrs inb2oth, 
which Sit Thomas Overbury not knowing it, received, Et ut idem Ric. 
Welton præfatum Thomam Overbury magis celeriter interficeret, & murdra- 
ret, 1 Junii Anno 11 Jac, Regis, gate unto him another poyſon called white 
Arſonick, And that Richard Weſton 10 Julii, Anno 11. Jac. Regis, gave unto 
him 
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him poyſon, called Mercury ſublimat, in Tarts, ic. ut præd. Thomam magis ce- 
jeriter ĩnterſieeret, & murdraret. And that a perſon unknown , by the p2ocure- 
ment, and in the pꝛeſence of Richard Weſton, 14 Septemb. 1 1. ſupradicto, gave 
to the ſaid Thomas a Glyſter with poyſon in it, called Mercury ſublimat, &c. ut 
przd. Thomam magis celeriter interficeret & murdraret. Ec predict, Thomas 
Overbury de ſeparalibus venenis prædict. & operatione inde a prædict. ſepara- 
libus terporibus, &c- graviter languebat uſque 1 5 diem Septemb, Anno 1 1 ſu. 
pradiQo, quo quidem 15 dic Septembris, 8c. prædictus Thomas de ſeparalibus 
venenis prædictis obiit venenatus. And this was reſolved to be a good Jndic- 
ment by all the Juſtices of the Kings Bench, although it doth not appeare in 
particular, of which of the ſaid poyſons he died. Foz the ſubſtance of the Indic: 
ment was, whether he was poyſoned oꝛ no, by the ſaid Richard Weſton, And up⸗ 
on this indictment he was arraigned, pleaded not guilty, and had judgement gi⸗ 
ben againſt him. And afterward Anne Turner, Sir Gervaſe Helwys Wieute⸗ 
nant of the Tower. and Richard Franklin the Phyſitian, were indicted as acceſ⸗ 
ſoꝛies befoe the fact, and arraigned, and pleaded not guilty : and it fell out in evi⸗ 
dence that Frankling had pꝛepared divers other poyſons, then were contained in 
the indictment, as the powder ol Diamonds, the powder of Spiders, Lapis Cau⸗ 
ſticus, and Cantharides, over and beſides the poyſons in the indi ment. And it 
was reſolved , that any ot theſe was ſafficient to p2ove the indictment ; koꝛ the 
ſubſtance of the indicment was poyſoning, which (as hath been ſaid) is ſecret : 
See Machallis caſe ubi ſupra. and after verdict. judgement was given againſt 
all theſe acceſloꝛies. And alter, the ſaid Earle and the Countefſe his wife were 
indicted as acceſſoꝛies befo2e the fac, and were arraigned befo2e the Lo2d Chan- 
cello2 of England, and hac vice, Lozd High Steward of England: and upon 
the arraignment of the Counteſſe , ſhe confeſſed the indictment : and when the 
Clerk of the Crown did ask her, What ſhe could ſap why judgement of death 
ſhould not be given againſt her - ſhe ſaid, That the could ſay mach againſt her 
ſelfe, but nothing fo2 her ſelfe, And then the Lo2d Steward gave judgement of 
death againſt her, viz. That ſhe ſhould be hanged by the neck till the were dead: 
and adjourned his Commilſion, (as it was reſolved he might do by Law) untill 
the next day: and then the ſaid Earle was arraigned, and pleaded not guilty, and 
put himſelf upon his Peers, who found him guilty : and thereupon the Lo2d 
Steward gave the like judgement againſt him. Which caſe we have recited 
the moꝛe largely fo2 two cauſes, Firſt , fo2 that we remember not any of the 
Nobilityof this Realm to have been attainted in fozmer times fo? pooſoning of 
any. Secondly, koz that it is the firſt caſe that fell out upon the ſaid Act of 
2 E. G. in caſe of triall by Peers of any that was Noble, and the pꝛoceeding 
herein was by great adviſement. But now let us return where we left, 


C Reaſonable creature, in rerum natura.] gg man, woman, 
rhilde, ſubject boꝛn, oꝛ Alien, perſons outlawed, oꝛ otherwiſe attainted of trea- 
ſon; felony, oz pzemunire, Ch:iſtian, Jew, Heathen, Turk, 02 other Infidell, 
being under the Kings peace. | 

2 A Maſter of a ſhip and divers Mariners,xc, were attainted ol murder beloꝛe 
Juſtices in Eire, fo d2owning of many Jewes within the County of Rent. 

b Ik a woman be quick with childe, and by a Potion oz otherwiſe killeth it in 
her wombe; oz if a man beat her, whereby the childe dieth in her body, and ſhe 
is delivered ofa dead childe, this is a great miſpꝛiſion, and no murder: but if the 


cap. ſtat. de Ju- childe be bozn alive, and dieth of the Potion, battery, oz other cauſe, this is mur⸗ 


der: fo2 in law it isaccounted a reaſonable creature, in rerum natura, when it is 
bozn alive, And the < Book in 1 E. 3. was never holden foꝛ law. And 3 Aſſ. p. 2. 
is but a repetition ot that caſe, And ſo hoꝛrible an offence ſhould not go unpunt- 
ſhed. And ſo was the law holden d in BraRtons time, Si aliquis qui mulierem 
przgnantem percuſſerit, vel ei venenum dederit, per quod fecerit abortivum, ſi 
puerperium jam fotmatum fuerit ; & maxime ſi fuerit aninĩatum, facit homici- 
dium. And herewith agrecth Fleta: and herein the law is grounded upon — 
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law of God, which ſaith, Quicunque effuderic humanum ſanguĩnem, ſundetur 
ſanguis illius, ad imaginem quippe Dei creatus eſt homo. It a man counſell a 
woman to kill the childe within her wombe, when it ſhall be boꝛn, and after the 
is delivered of the childe, the killeth it ; the counſelloꝛ is an acceſozy to the mur- 
der, and yet at the time of the commandement; oꝛ counſell, no murder could be 
cornimitted of the childe in utero matris : the reaſon of which caſe pꝛoveth well 
the other caſe. | | 


C Malice prepenſed.] Firtt let us fee what this malice is, 

al ice pꝛepenſed is, when one compaſſeth to kill, wound, oꝛ beat another;x doth 
it ſedato animo, This is ſaid in law to be malice fozethought,p2epenſed, malicia 
præcogitata. This malice is ſo odious in law. as though it be intended againſt 
one, it ſhall be extended towards another. $i quis unum percuſſerit, cum alium 
percutere vellet, in felonĩa tenetur. Nos 

Mandata recipiunt ſtrictam interpretat ĩonem, ſed illicita latam & extenſivam. 
But herein there is a diverſity between the pꝛinc ipall and the acceſſoꝛy. For if 
A command B, to kill C, and B by miſtaking killeth D in ſtead of C, this is mur⸗ 
der in B becauſe he did the act: and it ſpꝛang out of the root of mal ice, and the 
law ſhall couple the event to the cauſe : but A is not acteſſoꝛy. becauſe his com⸗ 
mandement was not purſued; and his conſent, which muſt make him acceſſo2y; 
cannot be dꝛawne to it, fo2 he never commanded the death of O. But where 
death enſueth upon that act which is commanded , though death it ſelfe be not 
commanded. there he is acceſſo2y to it, fo2 there the commandement is the cauſe 
of death. As if A command B to beat C. and he beat him, whereof he dieth: 
the commander is acceſſoꝛy, and therefo2e the diverſity is apparent, as to the ac⸗ 
tceſſoꝛy. Where death is purſuant, and followeth upon the act commanded, there 
the conſent ol the commander may well be dꝛawn to it, koꝛ that the commande⸗ 
ment is the mean of the death. But where death enſueth upon another diſt ind 
cauſe, there the conſent of the acceſſoꝛy cannot be dzawn to it; & fic de cæteris. 

Another diverſity there is, when the commandement extends expꝛelly to the 
killing of another; and foꝛ the better accompliſhment thereof p2efcribetha mean; 
that is, to kill him by poyſon, and he killeth him with a Gun, he is acceſſo2y : fo 
the commandement was to kill, which enſued ; though the mean was not fol: 
lowed, & finis rei attendendus eſt. And the ſubſtance of the commandement, viz, 
[to kill] is purſued : and the ſame offence that was commanded, is committed. 
But other wiſe it is, if the ſame offence which is commanded. be not committed. 
As if one command one to rob the Uintners man of Plate, as he is to come to a 
Gentlemans chamber to his ſupper with wine; and he bzeaketh the Taverne in 
the night; and ſtealeth the plate there; the commander is not acceſſo2y to this 
Burg larv, foꝛ this is another offence then he commanded, and the conſent of the 
acceſſoꝛy muſt be dzawn to the murder oꝛ felony committed. 

2. It muſt be malice continuing untill the moꝛtall wound, oꝛ the like be given. 
Albeit there had been malice between two, and after they are pacified and made 
friends, and affer this upon a new occaſion fall out, and the one killeth the other; 
this is Homicide, but no murder, becauſe the fozmer malice continued not. 

Af A command B to kill C, and befo2e the ac be done, A repenteth and coun⸗ 
fermand his commandement; and charge B not to do it: if B after killeth him, A 
is not acceſſo2y to it: fo2 the malicious minde of the acceſozy ought to continues 
to do ill untill the ac done. 

Jf two fall out upon a ſudden occaſion , and agree to fight in ſuch a field; and 
each of them go and fetch their weapon, and go into the field, and therein fight, 
the one killeth the other: here is no malice pꝛepenſed, foꝛ the fetching of the 
weapon and going into the field, is but a continuance of the ſudden falling out, 
and the blood was never cooled. But if they appoint to fight the next day, that is 
malice pꝛepenſed. 


C Malice implyed, is in three caſes.] Fir;in reſpec of the — 
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ner of the peed. As if one killeth another without any p:ovocation of the 
part of him, that is lain, the law implieth malice : whcreof you may read 
lib, 9, fol. 57. Mackallyes caſe. Alſo the poyſoning of any man, whereof he 
dieth within the year, implieth malice , and is adjudged wilfull murder of ma⸗ 


lice pꝛepenſed. Ons may be poyſoned, Four manner of ways: Guſtu by taffe, 


that is, by eating, oz dꝛinking, being infuſed into his meat oz dꝛink: AnheMy, 
by taking in ol bꝛeath, as by a poyſonous perfume in a chamber,o2 other room: 
3. Contactu, by touching: and laſtly, Suppoſtu, as by a glyſter oz the like. Now 
fo2 the better finding out of this hoꝛrible offence, there be divers kindes of poy- 
ſons, as the powder of Diamonds, the powder of Spiders, Lapis cauſticus, (the 
chief ingredient whereof is Soap) Cantharides, Percury ſublimate , Arſenick, 
Roſeacre-ic. 

2. In reſpect of the perſon ſlain. As if a Pag iſtrate oꝛ known officer , oz a⸗ 
ny other, that hath lawfull warrant, and in doing⸗oꝛ offering to doe his office, 
oꝛ to execute his warrant, is;flain; this is murder, by malice implied by law, as 
the Sherif, Juſtice of Peace, Underſherif, chief Conſtable, petit Conſtable, oz 
any other miniſter of the king. Ika man kill a watchman doing his office, 
it is murder: ſo it is, if any, that come in aid of the Kings officer, xc. to doe his 
office, be lain, it is murder. 

3. In reſpect of the perſon killing. It A. aſſault B. to rob him, and in reſi⸗ 
ſting A. killeth B. this is murder by malice implied ; albeit he never ſaw oz 
knew him befoze, Ik a pꝛiſoner by the dures of the Gaoler, commeth to un⸗ 
timely death, this is murder in the Gaoler, and the law implieth malice in re⸗ 


ſpect of the cruelty. And this is the cauſc, that if any man dieth in pꝛiſon, the 


Coꝛoner ought to ſit upon his body, to the end it may be inquired of, whether he 
came to his death by the dures of the Gaoler.sz otherwtlſe : all which appcareth 
in Britton: and this ſifting of the Co:oner continueth till this day. 

If the Sherif, oꝛ other officer, where he ought to hang the party atta inted, ac⸗ 
coding to his judgement and his charge, will againſt the law, of his own 
wꝛong, burn oꝛ behead him, oz è conver ; the law in thts caſe implieth malice 
in him. Neither can the King by any warrant under the great Seal alter the 
execution, otherwiſe then the judgement of law doth direc: fo2 it is a Maxime in 
law, Non alio modo puniatur quis, quàm ſecundum quod ſe habeat condemnatio, 
And it is to be known, that in caſe of treaſon and felony.there is an expꝛeſſe judg⸗ 
ment, and an implied judgement: Expꝛeſſe, when upon appearance. c. an expꝛeſſe 
judgement is given againſt him. quòd ſuſpendatur per collum. Implied, when 
the offender makes default, and is outlawed, where the judgement is, Ideo ut - 
lagetur; 03 in caſe of abjuration, quia abjuravic regnum : and pet the like ere- 
cution Mall be in caſe of outlawꝛy o2 Abjuration, as in caſe of an erp:eſſe judge- 
ment. and ſo it was adjudged in caſe of a perſon outlawed fo? felony , he ought 
to be hanged untill he be dead, and cannot be beheaded, * and the like is in caſe 
of abjuration. But in caſe of High treaſon , becauſe beheading is parcell of 
the judgement, the King map pardon all the reſidue of the execution 
ercept that: foꝛ ſeeing the King may par don the whole execution, he may pardon 
any part, oz all, ſaving part. If a Lieutenant, oꝛ other that hath commiſſion of 
Marſhall authozity, in time ot peace hang, oz otherwiſe execute any man by co⸗ 
lourof Parſhali law, this is murder, foz this is againſt Magna Charta cap. 29. 
and is done by ſuch power and ſtrength, as the party cannot defend himſelf; and 
here the law implieth malice, Vide Paſch. 14. E. 3. in Scaccario the Abbot of 
Ramſeys caſe in a wꝛit of ©rroz in part abzidged by Fitzh, cit. Scire fac. 122. foz 
time of peace. 

a Thom, Countee de Lancaſter being taken in an open inſurrection, was by 
judgement of Marſball law put to death, in Anno 14 E.q. This was adjudged 
to be unlawfull, eo quod non fuit arrainiatus, ſeu ad reſponſionem poſitus tempo- 
re — quod Gancellaria, & aliz curiz Regis fuerunt tunc apertæ, in quibus lex 
ſiebat unicuique, prout fier ĩ conſue vit, quod contra cartam de li bertatibus cum 
dictus Thomas fuit unus Parium & Magnatum Regni non impriſonetur, &c. 
Nec 


Cap. 7. 
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Cap. 7. Of Murder. 


Nec dictus Rex ſuper eum ibit, nec ſuper eum mittet, niſi per legale judicium 
Parium ſuorum, & e. tamen tempore pacis abſque arraniamento, ſeu reſponſione, 
eu legali judicio Parium ſuorum, &c. ad judicatus eſt morti, 


C Within a year and a day.] How this year and day ſhall be 
accounted,is to be ſeen. Ik the ſtroke, o2 vopſon, ic. be given the firſt day of Ja⸗ 
nuarp, the year ſhall end the laſt day ol December: fo2 though the ſtroke, oꝛ poy⸗ 
ſon, ic. were given in the afternoon ok the firſt day of January, yet that ſhall 
be accounted a whole day, fo2 regularly the law maketh no fraction of a 
the day was added, that there might bs a whols-year at the leaſt after the fro 
od poyſon, ic. fo it he die after that time, it cannot be difcerned, as the lam pꝛi⸗ 
ſumes, whether he died of the ſtroke oz poyſon, ic. oꝛ of a naturall death; and in 
caſe ot lite the rule ol law ouaht to be certain - But feeing the year and day in 
the caſe ol mur der and homicide, muſt be accounted apres le fait, after the deed, 
if a man be ſtricken o2 poyſoned, ic. the firſt ot January, and he dieth ok th 
ſtroke oꝛ popſon the firſt day of May, whether ſhall the pear and day be acconn- 


. 


ted after the ſfroke 02 poyſon giben, oꝛ after the death? and it ſhall be accounted 
after the death, fo2 then the man was mur dered and not alter the frokie oꝛ poy⸗ 
ſan given. ic. both in the Jndicment at the ſuit ofthe uing, and in the Appeal 
at tho ſuit of ths party. And ſo it hath been often adzudged contrary" bo the 
opinion of Juſfice Stanford. A murderer half a year after the murder is re- 
ceived, and aided by another, this Acceſſozymay be indicted oꝛ appealed with 
in the year after he becamo acceſſozy , though it be after the year, the 


1 + 1 
. 


murder was committed, and ſhall be tryed when the Pꝛineipall is affainfod:; 10 | 


4 - ® 
« 


| 3 H.7.c.1.ſtar.r. 
4 E. 3. Cor. 299 
hey E. z. Cor. 395. 


It a murder be committed in the day time in a towi not incloſed, and 
murderer not app2ehended ; the-Zownſhip ſhall be amercied, but ik incloſed, 


that are pꝛeſent when any man is ſlain, and dee not their beſt indeavour tb ap⸗ 


pꝛehend the murderer . oꝛ manllayer ſhal be fined and tmpziſoned, What j t 


a felon attainted ſhall have, and what he ſhall fozfeit; See the firſt part ofthe 


Inſtitutes. Sect. 747. andherscap. Judgement and erecntion; 


Nota that befoze the reign of H.1. the judgement foꝛ felony was not always 
one, but King H.. o2dained by Parliament, that the judgement foz all manner 


of felonies ſhould be, that the perſon attainted ſhould be hanged by the neck till 
— be dead, —_ continueth to this day, See moꝛe foz murder in the chapter 
ol Monomachia, + 5 | | 
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: CAP. VIII. 
Of Homicide. 


LI Omicidium ex vi cermini compꝛehendeth Petit treaſon, Murder, any 


A that which is commonly called panſlaughter : foz Homieidium eſt Ho. 
minis cædium, and homicidinm eſt hominis occifio ab homine facta, 
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Therefoze the right diviſion of Homicide ts: That of homicides, 03 manllaug | 
ters, ſoms be voluntary.t of malice fozethought;as Petit treaſon , and murder of | 


another, and murder of himſelf, Ok the two fozmer wo have ſpoken ; and 
of murder of himſelf we ſhall ſpeak hereafter. Df manſlaughters,ſome be volumta: | 
xp, and not of malice foꝛethought: ot theſe ſome be felony (as ſhall be ſhewed 


hereafter and ſome be no felony; Df which, ſome be in reſpec of giving back in: 
sbitabiy in defence. of himſelf . upon anaſſault of revenge:: and ſome with: 
out dun giving back; as upon the aſſault of a thief o2 robber upon a man in his 
houſe.02abz0ad : Some upon the aſſault of one, that is under cuſtody; as the She: 
rif, 0z Gaoler aſſaulted by his pꝛiſoner. Dome in reſped that he is an officer oz 
miniſter of juſtice, without any aſſault in execution of his office, 02 lawfull 
warrant. And Laſtly; ſome Homicides, that be no felony, be neither fozethought, 
ry: as manſlaughter by miſadventure, per infortunium, 02 caſu. And 


- ſome of theſe, that bs no felony ; are canſes of fozfeiture of a mans goods, and 


ſome be not tand of theſe ſeverall bzanches in their oꝛder. And firſt ol murder of a 


mans elt. who conmonly is called Felode fe, 


Felb de ſe is a man,o2 woman, which being Compos mentis of found me: 
mo2y> and of the age of diſcretion, killeth himſelf, which being lawfully found 
by the oath of twelve men, all the goods and chattels of the party ſo offending 
are fozfeited, | EY | | 

Now let us peruſe the ſeverall hꝛanches ot this deſcription > Majus eſt deli- 


Cum ſeipſum occidere, quam alium. 


ail Peing compos mentis. | It a man loſe his memozy by the rage 
of ſickneſſe oꝛ inſirmity, oꝛ otherwiſe,x killhimfelf while he is not compos men- 
tis, he is not Felo de ſe: foꝛ, is he cannot commit murder upon another, ſo in that 
caſe he cannot commit murder upon himſelf. > Ik one during the time that he is 
non compos mentis givehimſelf a mo2tall wound, whereof he, when he hath re⸗ 
covered his memo2y,dieth;he is not Felo de ſe: becauſe, the ftroke which was the 
cauſe of his death, was given when he was not Compos mentis: Et actus non 
facit reum, niſi mens fit rea, It d man give himlelf a wound, intending to be Felo 
de ſe, and dteth not within the year and day after the wound, he is not Felo de ſe. 


Of the age of diſcretion.] Þcreof we have ſpoken beloꝛe trea⸗ 
ting of murder. 


« Kill himſelf. e And this is often voluntary, and ſometime not vo⸗ 
umtarp. If A. give B. ſuch a ſtroke, as he felleth him fo the ground, B. d2zaweth 
his knife, and holds it up fo2 his own defence : A, in haſt meaning to fall upon 
B. fo kill him, falleth upon the knife of B. whereby he is wounded fo death, he is 
Felo de ſe: fo; B. did nothing but that which was lawfull in his own defence. 


J Lawfully found.] a Ro goods be forfeited, untill it be lawfully 


found by the oath of twelve men, that he is Felo de ſe: and this doth belong to the 
Coꝛoner 
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Coꝛoner ſuper viſain corpotis , fo inquire thereof: and if it be found befoze the 
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Of Homicide, 


Coꝛoner ſuper vi ſum eorporis, that he was felo de fe; a the @recuto:s oꝛ Admit: 
niſtratoꝛs of the dead ſhall have no traverſe thereunto. And this is the reaſon , 
that no man can pꝛeſcr ibe to have felons goods, becauſe they are not fozfeited;un- 
till it be found of Reco2d, that he is Felo de ſe. Go : 

b Ik a man be Pelo de ſe; and is caſt into the ſea, oꝛ otherwiſe ſo ſecretly hid- 
den, as the Coꝛoner cannot have the view of the body, and by conſequence can- 
not inquire thereof : In this caſe it may be inquired thereof by the Juſtices of 
peace of that County; foz they have power by their commiſſion to inquire of all 
felonies, But if it be found bekoꝛe them, the Erecuto2s oz Adminiftrato2s of 
the dead may have a traverſe thereunto, but not to the indictment taken befoze the 
Coꝛoner ſuper viſum corporis, às befoꝛe is ſaid: and ſo hath it besn reſolved. And 
ſo in the caſe aboveſaid may the Kings Bench enquire thereof, if the felony be 
committed in the County where the Rings Bench ſit , and the executoꝛs oz ad- 
miniſtratozs of the dead may traverſe the ſame, 


C Are forfeited.] Aibeit e Bracton was of opinion, that ifa man that 
was reus alicu jus criminis captus fit pro eodem, utpote pro morte hominis; vel 
eum furtmaoni feſto, vel quod utlegatus fir, & metu pœnæ imminentis mortis mor- 
tem ſibi conſciverit, hæredem non habebit, quia ſic convincitur felonia prius fa- 
Ra, viz. furtum, mors hominis, vel hujuſmodi, & conſcientiz metus in reo pro 
confeflo habetur. Alind erit ſi non fit in crimine deptehenſus, &c. non debet in 
aliquo ca ſu exhæredatio fieri, niſi præeedat erimen,propter quod periculum mortis 
vel membrorum ſuſtineri debet, &c. But the law makes no ſuch diverſity: 4 foz 
Felo de ſe, whatſoever offence he hath committed (whereof he was not in his life 
time attainted) ſhall fozfeit no lands, but his goods and chattels only. e And fo 
faith Britton: En eaſe on home eſt felon de ſoy meſme, ſoĩent ſes chateux judges 
nous come chateux de felon, le heritage nequident remaine as heires, o no 
man can fozfeit his land without an attainder by courſe of law. 

A f Uillain giveth himſelfeamoztall wound, the Lo2d ſeiſeth his goods, the 
Uillain after dieth of the wound within the year and the day, the goods are 


fozfeit. 5 
And herein s there is a diber ãty between Thattels perſonels in action, and in 


poſſeſſion : foꝛ it a debt be owing to two, unleſſe it be in taſs of two joynt Per: 


chants, and the one is Felode ſe, he doth fozfeit the whole: but otherwiſe it is 
of goods in poſſeſſion, fo2 there he foꝛteiteth but his part. 

A Leaſe h is made fo? years to the hustandand wife, the hue band dꝛowneth 
himſelf, the Leaſe is fozfeited, as you may reade at large in Plowdens Com- 
mentaries. 

Now let us purſue the bzanches into which bloody Yomicide did ſpend and 
empty it ſelte. 


« Some manſlaughters be voluntary, and not of malice fezethoughf, upon 


ſome ſudden falling out, Delinquens per iram provocatus puniri debet mitius. 
And this foz diſtinction ſake is called Panſlaughter. There is no difference be- 
tween murder, c manſlaughter, but that the one is upon malice foꝛethought, and 
the other upon a ſudden occaſion : and therefo2e is called Chance-medley. As if 
two meet together, and fkriving fo: the wall the one kill the other, this is man 
laughter and felony. And ſo it is, if they had upon that ſudden occaſton gone 
into the fields and fought; and the one had killed the other: this (as hath been 
ſaid) had been but manſlaughter, and no murder; becauſe all that followed, was 
but a continuance of the firſt ſudden occaſion, and the heat of the blood kindled by 
ire was never cooled, till the blow was given, & fic de *milibus, | 
Manſlaughter i is felony.and hereof there may be acceſſo2ties after the fact done: 
but of murder, there may be acceſſoꝛ ies, as well befo2e; as after the fac. 
q Some be k voluntary, and yet being done upon an inevitable cauſe, are no fe- 
lony. As it A be aſlaulted by B, and they fight together, and befo2e any moꝛtall 


blow given A giveth back, untill he commeth unto a hedge, wall, oz other ſtrait, 
I 3 beyond 
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Of Homicide. Cap. 8. 
beyond which he cannot paſſe , and then in his own defence, and foz ſafeguard of 
his owne life killeth the other: this is voluntary, and yet no felony, and the Ju⸗ 
ry that finde, it was done ſe defendendo,ought to finde the ſpeciall matter. 2 And 
yet ſuch a pzecious regard the law hath of the life of man, though the cauſe was 
inevitable, þ that at the Common law he ſhould have ſuffered death: and though 
the ſtatute of Glocelter ſave his lite, yet he ſhall foꝛfeit all his goods and rhattels, 
c Yereof there can be no acceſſo2ies.cither befoze o2 after the fact, becauſe it is not 
done felleo animo, but upon inevitable neceſſity ſe defendendo, If A affanlt 
ſo fiercely and violently, and in ſuch a place, and in ſuch manner, as if B ſhould 
give back, he ſhould be in danger ol his life, he may in this cafe defend himfelfe ; 
and if in that defence he killeth A, it is ſe defendendo, becauſe it ts not done fel- 
leo animo : fo2 the rule is, when he doth it in his own defence, upon any inevi⸗ 
vitable cauſe, Quod quis ob tutelam corporis ſui fecerit, jure id tecifle videtur. 

Some without any giving back to a wall, ec. oz other inevitable cauſe, 
d As ił a thiefe offer to rob oꝛ murder B either abꝛoad, oꝛ in his houſe, and there⸗ 
upon aſſault him, and B defend himſelf without any giving back, and in his de⸗ 
fence killeth the thief, this is no felony ; fo2 a man ſhall never give way to a 
thief, ac. neither ſhall he fozfeit any thing. e And ſo it is declared by the ta- 
tute of 24 H. 8, Likewiſe * if a pꝛiſoner aſſault the Gaoler , the Gaoler ts 
not by law info2ced to give back: but if in defence of himſelfe he kill the pꝛiſo⸗ 
ner, this is no felony. 

g Do if any Dfficer, oꝛ Miniſter of juffice, that hath lawfull warrant , 
and the party aſſault the Officer oꝛ Miniſter of Juſtice, he is not bound by 
law to give back, but to carry him away: and if in execution ol his office 
he cannot otherwiſe avoid it, but in ſtriving kill him, it is no felony. And in 
that caſe the Dfficer oz Miniſter of juſtice ſhall fozfeit nothing, but the party ſo 
— oz offering to flye away, and is killed, ſhall fozfeit his goods and 
chattels. | 

h Vicecomes ſen balivus Domini Regis, qui interfieit duos latrones non per- 
mittentes ſe juſticiari in ſai defenſionem, & non ex felonia, ſen malitia, ag- 


quietatur, | 


i Jfata Juſt 02 Turnement, oꝛ at the play with Swoꝛd and Buckler by the 
Kings commandement, one doth kill another, this is no felony. k In the reigne 
of King H. 2. it was enacted, that if in ſuch caſe one was ſlaine, it ſhould be 
no felony, fo that in friendly manner they contended to try their ſtrength, and 
_ be Wi to doe the King ſervice in that kinde, as occaſion ſhould be 
offered. | 

There is an Homicide, that is neither loꝛethought, noꝛ voluntary. 1 As if 
a man kill another per infortunium, ſeu caſu, that is Yomicide by miſadventure. 
De ampuratore arborum, qui cum ramum projiceret, inſcius oceidit tranſeuntem: 
aut cum quis pilam percuſſerit, &c. ex cujus iu oeciſus eſt, tales de homicidio 
non tenentur. Yomicide by miſad venture, is when a man doth an ac. that is not 
unlawfull, which without any evill intent tendeth to a mans death. 


C Unlaw full.] = If the act be unlawfull, it is murder. As if A mean- 
ing to ſteale a Deere in the Park ol B. ſhooteth at the Deer, and by the glance 
of the arrow killeth a boy, that is hidden in a buſh: this is murder, fo2 that the 
act was unlawfull , although A had no intent to hurt the boy, no2 knew not ok 
him. But if B the owner of the Park had ſhot at his own Deer, and without 
any ill intent had killed the Boy by the glance of his arrow, this had been Ho- 
mit ide by miſadventure, and no felony. 7 

a So ik one ſhoot at any wild fowle upon a tree, and the arrow killeth any rea⸗ 
ſonable creature afar off, without any evill intent in him, this is per infortu- 
nium: foꝛ it was not unlawfull to ſhoot at the wilde ko wle: but if he had ſhot at 
a Cock o2 Yen, 02 any tame fowle ot another mans, and the arrow by miſchance 
had killed a man, this had been murder, foz the act was unlawfull. 5 

C Without 


Cap. 9. Of Deodands, 


C Without any evil intent. It a man knowing that many people come 
in the ſtreet from a Sermon, thꝛow a ſfone over a wall, intending only to feare 
them, oꝛ to give them a light hurt, and thereupon one is killed, this is murder; 
foꝛ he had an ill intent, though that intent extended not to death, and though he 
knew not the party ſlaine. Foz the killing of any by milad venture, oꝛ by chance, 
albeit it be not felony, Quiz voluntas in delictis, non exitus ſpectatur; yet he 
thall fo2feit therefoꝛe all his goods and chattels, to the intent that men ſhould 
be wary fo fo direct their actions, as they tend not to the effuſion of mans 


Hood, 


Nec veniam effuſo ſanguine caſus habet. | 
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Marlbr. ca. 25. | 


- Nota, Pomicide is called Chancemedley, oz Chancemelle, fo that it is done 


by chance (without pꝛemeditatton) upon a ſudden bzawle, ſhuffling, oz contenti⸗ 
on: foʒ meddle 02 melle (as ſome ſay) is an ancient French woꝛd, and ſignifieth 
dꝛawle, o2 contention. But 4 take it that the French wozd is meſle, which ſig⸗ 
nifying ſhuffling,o2 contending, and by coruption we changing the s to D, doe 
call it medle, the S being not pꝛonounced, whereof we have made medletum. 
Do as killing of a man by thance⸗medle, is killing of a man upon a ſudden 
awle oz contention by chance. Foz the wo2d [medle oz melle, ] whereof 
we habe made a Latin woꝛd medletum 02 melletum, ſee Glanvill, lib. 1, 
cap. 2. Cognoſcere de medletis, de verberibus, de plagis- that is, of bzaw- 


ling, oꝛ bꝛabling, of battery, of wounding: the firſt in woꝛds, the other two 


in ſtrokes, xc. in ancient time exp2eſſed by theſe two Saxon wo2ds, viz, Flir, a 


Flican, fo bzawle ; & Fihr, which we retaine ſtill to fight when it p2oceeds to 


blowes, Unde Flitwit, Flichwite, Fightwite, &c. 
And thus much of Pomicide committed by man, 


| See in the next Chapter of 
Deodands, ot another kinde df killing dt a man. 


0 CAP. IX | 8 
Of Deodands. 


| — 


Eodands when any * moveable thing inanimate , oz b beat animate» 

doe move to, o2 tauſe the untimely death ol any reaſonable creature by 

miſchante in any County ot the Realm (and not upon the ſea, 02 upon 
any ſalt water) without the will, offence, o2 fault oł himſelf, oꝛ ot any perſon. 
d They being lo found by lawfull inquiſition of twelve men, being preciam 
ſanguinis, the pꝛite of blood, are foꝛteited to God, that is to the King, Gods 
— on earth, to be diſtributed in woꝛks of charity foz the appeaſing of 
Gods w2ath. | 
And it is to be obſerved, that there is a diverſity, as concerning the Deodand, 
when the party ſlain is within the age of diſcretion, viz. of 14. years, and when 
he is above the age of diſcretion. Foꝛ when he is flain by fall from a cart, hoꝛſe. 
mill, ic. and is within the age of diſcretion, there is no Deodand. Es it is adjudged 
e in 8 E. 2. tit. Coron. 389, But other wiſe it is, if an ore, hoꝛſe, bull, oz the like 
doe kill any within the age of diſcretion; there the ſame are Deodands. 

And this law concerning Deodands, is grounded upon the law of God, 
Exodus 2. verſ. 28. Si bos corma percuſſerit virum, aut mulierem, & mortui fuerint, 
lapidibus obtruetur. See Juſtice Stanford lib. 1. cap 12. which need not here to 
be recited. It A. killeth a man with the word of B. the ſwo2d ſhall be foꝛfeit to 


De Medleris, * 


48 E. 2. Cor. 403. 
$ E. z. Ibid. 189. 
A mill wheel. 
Fleta lib. 1-ca.25, 
quicquid mobile 
fit in mc lendino. 
Mitror c. 1. f. 13. 
12 R. 2. Cor. 20. 
2 maſſe of earth 
in a mine. 

b Bract. lib. z. fo. 
120. b. 4 bove, 
cane, &c. 
Bracton lib. 3. 
fo. 122 à. 
Britton fo. 6. 15. 
Mirror cap. 1. 


3. 
Fleta li. 1. c. 25. 
45 E;. nb. 
Vide 4. E. 1. Stat. 
officium coron, 
6 E.6.Dier 77.b. 


61. a. Quæ movent ad mortem ſunt Deo dandai- 2 Mar. ibid. 07. b. Kelyay 21 H. . fo. 8. d Lib. 5. fo. 1 10. b. Foxleys 
caſe accord, And this is the reaſon they cannot be claimed by preſpription. 45 E. 3. ubi ſupra. Fleta ubi ſup. e 8 B. 2. 


Cor. 389. F Exod. 2. 28. 
. the 
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DoRQ. & Stud. 
lib. 2.1 56. b. 
Br. For feit. i 12. 


All our incient 
Authors Ubi 


ſupta. 


Rot. Parl. 5 1 E. 3. 


au 73. 


The arm ef th: 
ſea is included 


heroin. 


25 H.8.ca.6. 
5 Eliz.ca.17. 


t Mar. ubi ſup. 


Horrendum illud 
peccatam. 
El. ca. 17. 


Rot. Parl. 50. E. 3. 
au, 8. 


Britton ca g. 
Gen. 19 9. 

Rom. ca. t. 17. 

F. N. B. 269.4. 
Flcta li- t. ca. 3 5. 
Mirror ca. 4 f. de 
Majeſty ca. 1. 

§. 1 5. & cap. 2. 

Sc ct. 11. 


Of Buggery. Cap. 10. 
the King as a Deodand, becauſe movet ad mortem, and fo? default of ſafe kee. 
ping of the ſame by the owner. | 
* But now that we have cited, and referred you fo our books of law already 
known, and publiſhed : let us caſt our eye upon ſome Recoꝛds of Parliament 
concerning Deodands,of,o2 out of ſhips.o2 other veſſels upon Rivers. oꝛ waters, 
freſh o ſalt, the law being clear, that in aqua dulei there may be Deodands, but in 
the ſea, oz in aqua ſalſa, being any arm of the ſea, though it be in the body of the 
County, there can be no Deodany of the ſhip;o2 any part 'thereof , though any bs 
downed out of it; becauſe, though the arm of the ſea be within the body of the 
County, the ſhip oz other veſſell is ſubject fo ſuch dangers upon the raging waves 
in reſpect of the wind and tempeſf. And this diverſity doth notably appear in the 
Parliament Roll, Amonig> the petitions in Parliament tt is deſired, that if it 
bappen any man oꝛ boy to bed2owned by a fall out ofany ſhip, boat, oꝛ veſſell, they 
ſhall be no Deodand. Whereunto the King upon great advice, and conferencs 
with his Judges and Countell learned (as always the King doth to petitions in 
Parliament) made anſwer, The ſhip, toat.oz veſſell being upon the ſea ſhall be 
adjudged no Deodand , but being upon afreſh river, it is a Deodand, but the 
King will ſhew favour, 

See the like petitions in other Rolls of Parliament Anno 1 R. 2. nu, 106. 
4 R. 2. nu. 33. 1 Hf. 5. nu.35.%c, but never obtained moe, then the Common law 
gave in theſe caſes, p | 


— — 8 


C 
Of Buggery, or Sodomy. 


Parliament this offence is adjudged felony without benefit of Clergy. But 

it is to be known, (that J may obſorve it once foꝛ all) that the ſtatute of 
25 H.8.was repealed by the ſtatute of : Mar, whereby all offences made felony 
02 Premunire byany Act of Parliament made ſince 1 H,8, were generally repea⸗ 
led, but 25 H. 8. is revived by 5 Eliz. 

Buggerp is a deteſtable, and abominable ſin , amongſt Chꝛiſtians not to bs 
named, committed by carnall knowledge againſt the oꝛdinante of the Creatoz, 
and oꝛder of nature, by mankind with mankind.oz with bzute beaſt,oz by woman- 
kind with bzuite beaſt, 
ales is an Italian woꝛd, and ſignifies ſo much, as is befo2e deſcribed, Pæ⸗ 


| F any perſon ſhall commit buggery with mankind, oꝛ beaſt ; by authozity of 


deraſſes 02Paidereſtes is a Greek wozd, Amator puerorum, which is but a Species 
of gery, and it was complained of in Parliament, that the Lumbards had 
bought into the Realm the ſhamefull ſin of Sodompy , that is not to be named. 
as there it is ſaid. Our ancient Authoꝛs doe conclude , that it deſerveth death, 
ultimum ſupplicĩium, though they differ in the manner of the puniſhment. Britton 
ſaith, that Sodomites, and Piſtreants ſhall be burnt, and ſo were the Bodomites 
by Almighty God, Fleta faith, Pecorantes & Sodomitæ in terra vivi confodi- 
ancur : and therewith agreeth the Mirror;pur le grand abhomination, and in an- 
other place, he ſaith, Sodomie eſt crime de Majeſtie, vers le Roy eeleſtre. But᷑ 
(to ſay it once foꝛ all) the judgement in all caſes of felony , is, that the perſon at⸗ 
tainted be hanged by the neck, untill he, oz ſhe be dead, But in ancient times in 
that caſe, the man was hanged, the woman was d2owned, whereof we have ſeen 
examples in the reign ol R,1. And this is the meaning of ancient Franchiſes 
granted de Furca, & Foſla, of the Gallows, and the Pit,foz the hanging upon the 
one, and dzowning in the other-but Foſſa is taken a wap, and Furca remains, 8 

um 


Cap. 10. Of Buggery. 
Cum maſculo non commiſcearis coitu ſœmineo, quia abomĩnatio eſt. Cum 


omni pecore non coi bis, nec maculaberis cum eo:Mulier non ſuccumbet jumen- 
to, nec miſcebitur ei, quia ſcelus eſt, &e. | 

The Act of 25 H.8. hathadjudged it kelony, and therefo:e the judgement fo? 
felony doth now belong to this offence, viz, to be hanged by the neck till he be 
dead. He that readeth the Pꝛeamble of this Aa, ſhall find how neceCary the rea⸗ 
ding of our ancient Authoꝛs is: The ſtatute doth take away the benefit of Clergy 
from the Delinquent. But now let us peruſe the woꝛds of the ſaid deſcription of 
Wuggery, iy Fes Ka, ESTES ; Og 


( Deteſtable and 
in the Act of 25 H. 8. | 


Levir.18.22,23. 
1 Tim. 1. 10. 


abominable.] zthote jutt attributes are und 


C Amongſt Chriſtians not to be named. Thele wozds are _ 


in the uſuall Indictment of this offence,andare in effec in the Parliament Roll 
of 50 E. 3. Ubi ſupra. nu. 5 d. 18 | | 


C By carnall knowledge,&c.]' Che wozds of the Indictment be, 
Contra ordinationem Creatoris, et naturæ ordinem, tem habuir veneream, dictu- 
que puerum carnaliter cognovit, &c. So às there matt be penetratio, that is, 
res in re, either with mankind, 02 with beaſt, but the leaſt penetration maketh it 
cathall knowledge. See the.indicment of Stafford, which was dawn by great 
adviſe foz committing buggery with a boy, foz which he was aftainfed ; and 

nged. | : : 
" The Sodomites came to this abomination by four means, viz. by pꝛide, ex- 
teſſe of diet, idleneſſe, and contempt ok the pooꝛ. Otioſus nihil cogitat, nifi de 
ventre & venere. Both the agent and conſentient are felons: and this is conſo- 
nant to the law of God. © Qui dormierĩt cum maſculd coĩtu fœmineo, uterque 


operatus eſt nefas, et morte moriatur. And this acco2veth with the anttent Rule; 


of law, Agentes & conſentientes pari pœna pleRentur, | | 

Emiſſio ſeminis maketh it not Buggerp, but is an evidence in caſeof buggery 
of penetration: and ſo in Rape the woꝛds be alſo carnalitercognovir, and there: 
fo2e there muſt be penetration; and emiſſo ſeminis without penetration ma⸗ 
keth no Rape. Vide in the Chapter of Rape, If the party buggered be within 
the age of diſcretion, it is no felony in him. but in the agent only. When any of- 
fence is felony either by the Common law, oz by ſtatute, all Acteſſoꝛies both be⸗ 
fozeand alter, are incidently included. So if any be pꝛeſent, abetting and aiding 
any to do the act, though the offence be perſonall.and to be done by one only, as to 
commit rape, not only he that doth the ac is a pꝛincipall but alſo they that be 
pꝛeſont, abetting, and atding the misdoer, are pꝛincipalls allo, whtch is a p2oof 


of the other caſe of Sodom. 


C Ot by woman.] This is within the Purvien of this Act of 
25 H.8, Fo2 the woꝛds be, if any perſon,8&c. which extend as well to a woman, 
as to a man, and therefoze if the commit buggery with a beaff, the ts a perfon 
that commits buggery with a beaſt, to which end this woꝛd [perfon] was nſed; 
And the rather, foz that ſomewhat befoze the making of this Act a great Lavy 
had committed buggery with a Baboon.and conceived by it, — | 
There be four ſins in holy Scripture called Clamanria peecata, trying ſins; 
whereok this deteſtable fin is one.crp2eſred in this Diſtichon. | 
Sunt vox c'amorum, vox ſangninis, et Sodomorum, 
Vox oppreflorum, merces detenta laborum. 


CAP, 
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Deut. 22.25. 

Inter leges Al ve- 

red i cap. 25. 

Canuri 49,50. 

See W.2.c.34. 

W. I. ca. 1 3. 

Rot. Parl. 8 E. 2. 

& Rot. Clauſ. 

8 Z. a. m. 3. Qaia 

in caſu quando 

aliquis,&c. 

6R.2-ca.6, 

18 Eliz.cap.6. 

Lib.x 1. fo. 39. 

Alexander Poul - 

ters caſe. 

See the 1. part of 

the Inſtitutes. 

190. 

Mich. 19 E. Zo 

Coram rege 

Rot.159.London 

qued iplam de 
ellagio ſuo 

felonice & tota- 

liter defloravit. 

7 H. 5. 2. 

22 E. 4. 22. 

6 H. 7.4. b. 

4 Di. 14 El. f. 103. 

18 El. ca. 6. 

t See before in 

the next prece- 

ding chapter of 

Buggery. 

Rot. Parl. 

15 H. 6. nu. 14. 

e In the ſame Roll 

nu. 15. 

F Rot. Parl. 

18 H. 6. nu. 28. 

g Rot. Parl. 

31 H. 6. nu. 72. 

131 H. 6. ca. 9. 


Gen. 34. 


2 Sam. 13.14.19. 


0 AP. XI. 
Of Rape. 


lawfull and carnall knowledge and abuſe of any woman above the age of Z 
ten years againſt her will, oz of a woman child under the age of ten years = 


R Ape is felony by the Common law, declared by Parliament fo2 the un- 
with her will, oz againſt her will, and the offender ſhall not have the benefit t 


Clergy. | | 
What offence this was at the the Common law, and what Aces ot Parlia⸗ 


ment have been enacted concerning the ſame; See in the Second part of the In- Ns 
ſtitutes in the expoſition upon the ffatute of W. 1. ca. 13. and W. 2.ca.34, und 


the Firſt part of the Inſtitutes, Sect. 1 90, 7 H. C6. 2. 22 E. 4.22. 6 H. 7. 4. b. 


2 The doubt that was made in 14 Eliz. at what age a woman child might be | 2 
raviſhed, was the cauſe of the making of the > Act of 18 Eliz. ca,6, foꝛ plain de 


claration of the law. That it any perſon ſhould unlawfully know and abuſe any 
woman-child under the age of ten years,every ſuch unlawfull « carnal knowledge 
ſhould be felony, and the offender therein being duly convicted, ſhall ſuffer as a 
felon without allowance of Clergy. | 


© Although there be em ĩſſio ſeminis;yet if there be no penetration, that is, res in ; 


re, it is no rape, fo2 the woꝛds ot the Indictment be, carnaliter cognovit, &c. 


4 In the Parliament Rolls we read what deteſtation hath been hav | 
of this hainous offence, At the petition of Iſabell late the wife of John Botiles 


of Beauſie in ths County of Lancaſter Knight , which Iſabell one William Pull 


of Wirrall in the County ol Cheſter Gent. ſhamefully did raviſh. It is enacted © 


by Authozity of Parliament, that if William Pull doe not yeeld himſelf after 


pꝛotclamation made againſt him, that he ſhall be taken as a Traito attainted. A 


© Theſame Iſabell by another petition ſhewed, how the ſaid William by dures t 


menace of impꝛiſonment infozced her to marry him, and by colour thereof ravi« *. 


thed her. fo2 the which the pꝛayeth her Appeal; which to her is granted. 
Margaret late the wife of Sir Thomas Malefaut Knight, made the like com⸗ 
plaint againſt one Lewis Ley ſon, alias Gethey a Welchman, Againſt whom the 
like oꝛder is taken, as was fo2 the ſaid Iſabell: onely where the Rape was com- 
mitted in Wales, it is enaced, that the ſame ſhall be tried in Somerſetſhire. 

s Upon complaint of Henry Beamont ſon and heir of Sir Henry Beamont 
night, and Charles Vowel! Eſquire, #c. againſt one Edward Lancaſter of 
Skipton in Craven Eſquire, fo2 taking away Dame Joan Beamont the late 
wife of the ſaid Sir Henry, being lawfully married to the ſaid Charles, and foz 
that the ſaid Edward married the ſaid Dame Joan againft her will, and ravi- 
ſhed her. Againſt Edward Lancaſter and others, remedy is given by appeal, and 
further h upon occaſions happening thereupon, the ſtatute of 31 H. 6. was made, 
which giveth remedy to a woman enkoꝛced to be bound by ſtatute o2 obligation, 
as by the Act it appeareth. : 

It is read in ſtoꝛy, that chaſt Lucretia being raviſhed , ſhe was found in er⸗ 
tream heavineſſe, and it was demanded of her,Salvar' ? ſhe anſwered, Quomodo 
mulier {al va eſſe poteſt læſa pudicitia? And pet thereof it is truly ſaid, Duo fue» 
runt, & unns commiſit adulterium. 

In the holy Miſtoꝛy you ſhall read, Dinam cum vidiſſet Sichem filius Hemor 
Hevei princeps terræ illius, adamavit & rapuit, &c. Dyſerve well what followed 
thereupon. Likewiſe Ammon prævalens viribus ſuis oppreſſit Thamar ſororem 
ſuam, & eubavit cum ea, &c. quæ aſpergens cinerem capitĩ ſuo, ſciſſa ralari tunica, 
impoſitis manibus ſuper caput ſuum ibat ingrediens & clamats, & . And obſerbe 
alſo the end of the offender. 

CAT. 


BE S > 
* q r 
e Fo ho ng 
n * WA 20M . 
c N 


Cap. 12> 


Felony for carying away a woman againft 
her will, &. 


E have thought good next after Buggery and Rape, to ſpeak of px0d.21.16. 
V V the ſtealing ol women. becauſe the * Apoſtle doth rank, alter the So ⸗ Deut. 24.7. 
domite, him that is Plagiarius, ſo called, becauſe Lege Flavia plagis Tim. 1. 10. 
dam naretꝑr. And we will beg in with the ſtatute of 3 H. . eap.2. | 
Where women, as well maidens, as widows and wives, having 3 H. 2. c. 2. 
ſubſtances, ſome in goods moveable , and ſome in lands and tene- 39 Ell cap g. 
ments, and ſome being heirs apparant unto their Anceſtors , for the 
lucre of ſuch ſubſtances ; been oftentimes taken by miſdoers, con- 
trary to their will, and after married to ſuch miſdoers, or to other 
by their aſſent, or defoyled, to the great diſpleaſure of God, and con- 
trary to the Kings Laws, and di ſparagement of the ſaid women, and 
utter heavineſſe, and diſcomfort of their friends, and to the evill en- 
ſample of all other: It is therefore ordained, eſtabliſhed , and eha- 
Qed by our Soveraign Lord the King, by the advice of the 5 
Spirituall and Temporall, and the Commons in the ſaid Parliamdnr 
aſſembled, and by authority of the ſame, That what perſon or perſons 
from henceforth that taketh any woman fo againſt her will unlaw- 
fully, chat is to ſay, maid, widow, or wife, that ſuch taking, procu- 
ring, and abetting to the ſame, and alſo receiving wittingly the ſame 
woman ſo taken againft her will, and knowing the ſame, be felony. 
And that ſuch mifdoers; tikets, and procurators to the ſame , and 
receytors, knowing the ſaid offence in form aforeſaid, be henceforth 
reputed and judged as principall felons. Provided alway that this 
Act extend not to any perſon taking any woman, only claiming her 
as his Ward, or bondwoman. 8 $4 
This Act on the offenders part doth extend fs all degrees, and to all per- 
fons , but extendeth not to all women: Fo: on the womans part Four things 
are neceſſarily required to make the offence felony. Firſt, that the maid, 
wife,o2 widow have lands oz fenements, dz moveable goods, oꝛ be an heir 
apparant. Secondly, that ſhe be taken away againſt her will. @Thirdly, 
that ſhe be married. to the misdoer, oꝛ to ſome other by his conſent, oꝛ be 
de filed, (that ts; carnally known) Fo? tftheſe concurre not, the misdoer ts no | 
felon within this ſtatute, but otherwiſe to bepwmiſhed. And ſo it was reſol- Jae Ph. & Mor. 
ved, z & 4 Ph. & Mar. And after reſolved by all the Judges of England upon /®ic* Daliſoes 
adviſed conſideration ok this Act of 3 H. 7. and upon conſultation, and conte⸗ Mp . 563 
rence between them, as the Lozd Dier hath repozfed under his own hand, Pier Fru 
which I have ſcen, but the repoꝛt thereof-is omitted in the pꝛint; and the In · And ſe reſolved 
dicments grounded upon this ſfatute, are accoꝛding to this reſolution. Fourth- by Parliamenc 
ly, that ſhe be not ward, oꝛ bondwoman to the perſon that taketh her, 02 cauſeth Anne 39 El. 


r ©  Hertobefaken only as his ward, oz bondivoman. WH 

d | y this Ac, not onlythe takers, but the pzocufers, abeffers of the felony, and Nocaquiararo, 
n | receivers of the ſaid. woman wittingly, knowing the ſame, be all adjudged as 

„ p3incipall felons: the like whereof we finde not in any other ſtatute, that we re⸗ 


e member. But by a conſtruction ot the Common law , they that receive the mil⸗ 
| | B Doors 
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39 Eliz.cap.2, 
Kelway 8 1. b. 
Stanf. Pl. cor. 


27. b. 
4 & 5. Ph. & Mar. 
cap. . 
Hul. 3 4. E liz. lib. z. 
fo. 37. Katcliffes 
caſe. 


Rot. Parl. 2 R. 2. 
nu · 34. 


5H. 4. ca. 5. 


B ract. lib. z. 
fo. 144. b. 


Rot. Clauſ. Anno 
13 H. 3. m. 9. 


„ 


Cutting out of Tongues, &c. Cap. Iz. 


doers and not the woman, are acteſſoꝛies; fo2 this Act maketh the receivers of 


the woman, tc. pꝛincipals. 5 
Foz the odiouſneſle of this offence, the benefit of Clergte is taken away from 
all the offenders againſt the ſaid. Act. Vid. Kelway, & Stanford, 


See a good and p2ofitable ſtatute made foz ſuch as take away ꝙaidens oz 


women child2en, ac. within the age of ſixteene yeares (though it be not againſt 
their will) without conſent of parents, tc. and a penalty impoſed foz deflow2ing, 
oꝛ contracting matrimony with ſuch-maids oz women-childzen ; and further, the 
fozfeiture which ſuch maid oꝛ woman-childe undergoe, which conſent to ſuch con⸗ 


tract, cc. But becauſe we are now fo ſpeak of felonies, whereunto that Act ex: 


tends not, we refer the Reader to the ſtatute it ſelfe. Only we will addeacafs 
which we finde in the Parliament Roll, | | FEA 3 

The Lady Nevill of Effer complained in Parliament, that John Brewſe and 
others bake her houſe at London, and violently took thereout Margerie the 
Daughter of John Nierford her Sonne (by her firſt husband) and carried the 
ſaid Margerie away to the houſe of Sir Robert Howard Knight; and they kept 
away the ſaid Margerie, to the end fhe ſhould not purſue in Court Chziftian, fo 
the adnullat ion of a contract of matrimony, againſt the ſaid John Brewſe. This 
was holden ſo great an offence , as the ſaid Sir Robert was committed by the 
Lo2ds to the Tower of London, and he after found ſurety, and pꝛomiſed to doe 
his uttermolt tob2ing forth the ſaid Margery by a day pzefired, oꝛ elſe to yeild 
himſelfe pziſoner to the Tower againe : but it ſeems the maid was reffo:ed ta 
her mother againe, ac. foꝛ I findeno further pꝛoſecut ion of that cauſe. See here: 
after cap.45ein fine:43 Eliz. eap.i 3. 
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CAS. XIII 


Of Felonie for cutting out of Tongues, and 
putting out of Eyes, &c. 


Lieges, of malice prepenſed; it is felony. The miſchiefe befoze this ſtatute 

was, that when one had been beaten. wounded, maimed, oz robbed, tc. the 
mildoers, to the end that the party grieved might not be able to accuſe them. did 
cut out the ir tongues; 02 put out their eyes, pꝛetending the ſame to be no felonp : 
and thereloꝛe it is oꝛdained and eſtabliſhed to be felony by this Act. - 

Here it is to be obſerved , that where it doth appear by the pꝛeambls of this 
law, that this offence had been bekoꝛe this Ad daily done: this law did ſo terri⸗ 
fie offenders, as we remember not, that we have read in any Book 02 Recoꝛd, 
any to be indicted, c. upon this law, above one at the moſt. And of all ſtatutes 
theſe are to be pzeferred, which p2event offences beloꝛe they be done, beloꝛe thoſe 
which puniſh them after they be done. And therefoze in the making of this law 
there was ſalutaris ſeveriras, & beata ſecuritas, - 


Malice prepenſed. ] that is, voluntary and of ſet purpoſe, though it 

be done upon a ſudden occaſion: foꝛ if it be voluntary, the law implyeth malics, 
We read in Brads, that the cutting off ofa mans pꝛivie members was felo- 
ny by the Common law: foꝛ he ſaith, Quid dicitur ſi quis alterius virilia abſei- 
derit, & illum libidinis cauſa vel eonvitĩi caftraverit ? tenetur five hoc volens fe- 
cerit, vel invitus,8 ſequitur pxna aliquando capitalis, aliquando perpetuum exi- 
lium cum omni bonorum ademptione. And agreeable thereto, I finde a Re- 
co2d in Bractons time to this effect; Henricus Hall & A. uxor ejus capti & de- 
tenti ſunt in priſona de Evileheſter, eo quod rectati fneruntiquòd ĩpſi abſcideru = 
virilia 


[| E any man doe cut out the tongue, or put out the eyes of any of the Kings 


Of Burolarie. 


Cap. I4. 
virilia Johannis Monachi, quem idem Henricus deprehendit eum ptædicta A. 
uxore ejus, &c. Fleta ſaith, Si quis caſtratus fuerit, talis pro mahemiato poterit 
adjudicari, And therewith agreeth old Juſfice Sennall in the Mirror; and ſo is 
the Law holden at this day. And in the Appeale and Indiament of Mayhem it 
is ſaid; Felonice Mayhemavit: whereof we ſhall ſpeak moꝛe hereafter in his 
p2oper place. Cutting off of Cares is no felony, as it appeareth by the ſtatute 


of 37 H. S. Vid. Stanf. Pl, Cor. 27. a. The offender ſhall have the benefit ol his 


CAP. TI 
Of Burglarie. 


s Wurglar (03 the perſon that committeth Burglary) is by the Common 
law a felon, that in the night bꝛeaketh andentreth into a manſion houſe of 
A another, of intent to kill ſome reaſonable creature, oz to commit ſome 
other felony within the ſame , whether his lolon ious intent be executed oz not. 
Mie call it in Latin Burglaria: and in Statuto de officio Coronar, the offenders 
are called Raptores domorum, 

This wozd b Burglar, is derived of theſe two wo2ds, viz. Burgh, ſignifying 
an houſe, and Laron ſignifying a thiet, as it were an houſe⸗thiefe. c The Sarons 


called if hupbpec, inter ſcelera inexpiabilia, And aptly was it derived from 


d Ut jugulent homines, ſurgunt de noRe latrones, 


e Britton calleth him a Burgeſſor. Then let us peruſe the bꝛanches of this de⸗ 


In the night.] f The woꝛd in the Indictment oz Appeale, is, no- 
Ranrter, id eſt, noctu. The naturall day is divided in lucem, light, which is dies 
ſolaris, and in tenebras, which is night. s And therefo2e as long as the day⸗ light 
continues, whereby a mans tountenance may be diſcerned, it is called day: and 
when darkneſſe comes and day⸗light is paſt, fo as by the light ol day you cannot 
diſcerne the countenance of a man, then it is called night. h Poſuiſti tenebras, & 
facta eſt nox, in qua pertranſeunt beſtiæ ſilvæ; ſol oritur & eongregatæ ſunt, exit 
homo ad opus & operationem ſuam, & redĩt veſpere. This doth aggravate the 
offence, ſith the night is the time wherein Pan is to reſt, and wherein Beaſts 
runne about ſeeking their pꝛey. 

In ancient R ecozds Crepuſculum was ſignified, when it was ſaid. Inter Ca- 
nem & Lupum : fo2 when the night begins, the Dog ſleeps, and the Wolf ſceks 
his pꝛey. Fo2 ſo we finde the entry oftentimes in the ratgne of E. 1. as taking 
one example foꝛ many, i Margeria filia Nicolai de Okele appellat Johannem 
Choſe pro Raptu, & pace regis fracta, die Martis, &c. inter Canem & Lupum, id 
eſt. inter diem & noctem, vel in crepuſculo. 3 

k In placito de domo combuſta maliciose hora veſpertina, ſcilicet inter Canem 
& Lupum venerunt malefactores, A. B,. &c. 

Ignitegium, à tegendo ignem, it Coverle fue, hora octava poſt meridiem. 

m zracton ſaith,Si quis furem nocturnum occiderit, ita demum impune foret, fi 
parcere ei ſine periculo ſuo non potuit; ſi autem potuit, alicer eric, in mani bus 
enim regis ſunt vita & mors hominum, ſicut coram Rege apud Winde ſore de quo- 
dam homine de Cocham, coram Gulie!mo de Ralegh tune Juſticiario, cui Domi- 
pus Rex in tali caſu perdonavit mortem. Agrceable hercunto was the law of the 
twelve Tables, Si nou furtum factum fir, jure cæſus clt, 
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Of Burglary. Cap. 14. 

C Break and enter.] The wonds of the Indictment be, Fregit & in- 
travit: and this is underſtood of an actuall bꝛeaking of the houſe , and not of a 
breaking in law: koꝛ every entry info the houſe by a treſpaſer, is a bꝛeaking in 
law: but in caſe of a Burglary, every entry is not a bꝛeaking of the houle, fo: 
the woꝛds of the Indictment be, Felonice & burglariter fregit, &c. As if the 
doo2e of a anſton houſe ſtand open, and the thiefe enter into the houſe with a 
purpoſe to ſteale, this is a bzeaking of the houſe in law, and pet no Burglary, 
becauſe there muſt be an actuall bꝛeaking. So it is if the window of the houſe 
be open, and a thiefe with a Hook oꝛ other engine dꝛaweth out ſome of the goods 
of the owner: this is no Burglary , becauſe there is no actuall bꝛeaking of the 
houſe. But if the thiefe bꝛeaketh the glaſſe of the window, and with a Hook oz 
other eng ine dꝛaweth out ſome of the goods of the owner, this is Burglary, foz 
there was an actuall bzeaking of the houſe. It is deemed an Entry, when the 
thiefe bꝛeaketh the houſe, and his body, oꝛ any part thereof , as his foot, oꝛ his 
arme, is within any part of the houſe : oꝛ when he putteth a Gun into a window 
which he hath bꝛoken, oꝛ into an hole of the houſe which he hath made, of intent 
to murder 0z kill; 02 as hath been ſaid, a Hook oz other eng ine into any part of 
the houſe which he hath bꝛoken, of intent to ſteale: this being put by him into 
the houſe, is an Entry and bꝛeaking of the houſe, But it he doth barely bꝛeak the 
houſe without any ſuch Entry at all, that is no Burglary, foz it muſt be fregic 
& intravit. 

Ik divers come in the night to do a Burglary, and one of them bꝛeak x enter, 
the reſt of them ſtanding neere to the dooze, oꝛ about other parts of the houſe, oz 
at a Lanes end, o2 ſome Dzchard gate, oz Field gate, oz the like, to watch that 
no help ſhall come to defend x aide the owner oꝛ dweller; this is Burglary in all. 

That which is done in fraudem legis, the law giveth no benefit thereof to the 
party. As if Thieves come tn the night with Hue x Cry. pꝛetending that they be 
robbed, and ſhall require the Conſtable to ſearch fo the fclons , and whileſt he 
goeth with them into ſome mans houſe, they binde and rob the Conſtable , and 
dweller this is Burglary; fo2 in judgement of law it is their ac, 


C Into a Manſion-houſe.] The Indiqment ſaith, Domus manſio- 
nalis, a manſion oz dwelling houſe, 

2 Domus manſonalis is divided into two bꝛanches, viz. to Inſet E difices, as 
Mall, Parler, Buffry, Kitching, and Lodging⸗chambers, xc. and the Dutlet 
buildings, as Barnes, Stables, Cowhouſes, Dairies, ec. all theſe are parcels of 
the Manſion-houſe.and will pale by the name of Domus manſionalis. And albeit 
every Panſion⸗houſe hath not all theſe buildings. yet every houſe loꝛ the dwel- 
ling and habitation of man is taken to be a Panſion-houſe , whertin burglary 
map be committed. | 

b Jfa man hath a ꝓanſion⸗houſe, and upon ſome accident he and all his family 
ſome part of the night are out of the houſe, and in the mean time a thief bꝛeak and 
enter into the houſe, of intent to ftcale ; this is Burglary, although neither the 
owner no2 anpok his family is in the houſe : foꝛ the Indictment of Burglary is, 
Domum manſionalem, &c.tregir,&c,and this is Domus manſionalis. < Dec here- 
after the ſtafufes of 23 H. 8. and 5 E. 6. 

d Ik a man do bzeak and enter a Church in the night, of intent to ſteale, xc. 
this is Burglary, fo2 Eccleſia eſt domus manſionalis omnipotentis Dei. © Fru- 

ſtra legis auxilium invocat, qui in legem committit. f Domus mea domus ora- 
tionis vocabitur, vos autem feciſtis illam ſpeluncam latronum. Sacrilegium deri- 
vatur à ſacro & legere, id eſt, ſurari. | 

A Tent oꝛ Booth in Fair oꝛ Parket, is not Domus manſionalis, but of ano- 
ther name oꝛ kind; g but that is pꝛovided foꝛ by the ſtatute of 5 E. 6. cap. 9. whe- 
ther the Robbery be done in the night, oꝛ in the day, the owner, ic. being within 
the ſame, lee ping oꝛ waking, But a ſhop wherein any perſon doth con verle be- 
ing parcell of a Panſion⸗houſe, oz not parcell, is taken fo2 a — i 

Likewiſe 


Cap. 14. Of Burglary, 


Likewiſe a Chamber oꝛ room, be it upper oꝛ lower wherein any perſon doth in⸗ 
habit oz dwell, is Domus manſionalis, in law, 

Dur ancient Autho2s and old Reco2ds did erp2eſſe Burglary under this 
wo:d, Hamſuckne, 02 Hamſokne. The firſt is derived from two Saxon wo2ds; 
viz. of Ham, that ſignificth a Manſton-houſe, Domus manſionalis, which to this 
day we call our Mome: and Suckne oꝛ duccen, that is, Seeken,as much to ſap, as 
to ſeek a man in his houſe to lay oꝛ rob him, 

It is to be noted that our ancient Authoꝛs, no2 oat old Book-caſes do diſtin⸗ 
guiſi between the day and the night, when the offence ſhould be committed in the 
houſe, ſave only the Mirroz. 

Si quis Yamlockne,quz dicitur inv aſio domus contra pacem Domini Regis in 
domo lua ſe defenderit, & invaſor oceiſus eſt, imperſecutus & inultus remanebir, 
ſi ille quem invaſit aliter ſe defendere non potuit: dieitur enim quod non eſt dig- 
nus oben pacem, qui non vult obſervare eam. And the Pirroz ſaith, Hamſokne 
de auncient ordinance eſt peche mortel, car dreit eſt quecheſcun eyt quiet en ſon 
hoſtel.q̃ a la ley eſt. | 

Others derive Hamſokne from Ham, which of both ſides is confeſſed to be a 
MPaniton-houſe, and Sockne which ſignifies a Court, as much to ſay, as to have 
juriſdiction, oz to hold pica of offences done to a man in his houſe. 

One was indicted, Q10d elauſum I. S. fregit, &e. ad iplum interficiendum. 
This is not felony without an act done, though it were noctanter: fo2 the Ap- 
peale and Indiament of Burglary is Quòd domum manſionalem, &c, fregic & 
intravit. So as neither cloſe. no2 any other place, but the Panſſon-houſe only is 
required to make burglary. But burglary map be committed as well in the out⸗ 
ſet buildings, as in the inſet, foꝛ all are parts of the Panſion⸗houſe, and he that 
bꝛeaketh any of the outſet buildings doth bzeak Domum manſionalem, as well ag 


he that bꝛeaks the inlet. 


¶ Of intent to kill. ] It a man be indided, that he in the night time 
did felonfoufly bꝛeak the houſe of I. S. ad verberandum ipſum I. S. this is no bur⸗ 
glary, becauſe it was but to beat, andnot to kill. But if if were ad incerficien- 
dum I. S. then it is burclary, though he never touched him; fo2 the intent muſt te 
to commit felony, and not treſpaſſe, o2 other thing that is not felony , the woꝛds 
of the Appeale 02 Indictment being, Quod felonice & burglariter, fregit, & in- 
travit, &c. ſo as there muſt be a felonious and burglarious intent. 


& Or to commit ſome otherfelony. ] They be Burglers which 
bꝛeak any houſe oꝛ Church in the night, although they take away nothing: other- 
wiſe it is ol Robbery, as ſhall be ſaid hereafter, See Stanf. P1.Cor,zo. b. 

The ſtatutes of 23 H. 8. cap, 1. and 5 E.6.cap.9. do not define what Burgla⸗ 
ry is, but take away the benefit of Clergy from certain kindes of Burglary, As 
when an acuall robbery is done, and when the owner oz dweller, xc. is put in 
fear, ac. 02 when the owner oꝛ dweller, ic. is fleeping oꝛ waking within any 
place within the p2ecinc of the ſame houle ; theſe circumſtances do aggravate the 
Burglary: and therefoꝛe the makers of thoſe ſtatutes took away the benefit of 
Clergie not in all caſes of Burglary, but in thoſe particular caſes where a rob- 
bery is done, ac. But the ſtatute of 18 Eliz. cap. 6. hath taken away the benefif 
of Clercie in all caſes of Burglary: and hereby a good and equall pꝛopoꝛtion is 
kept in all caſes of this nature. And both Acts of Parliament, and the reſolution 
of Judges do well agree together, which ſome not well obſerving have publiſhed 
manifeft errours, which being in caſe of life are fit to be refozmed, 

If any man ſhall bꝛeak a houſe by day, and take away thence money oꝛ goods 
fo the value of five ſhillings oꝛ moꝛe, in any part of a dwelling houſe, oꝛ outhouſe 
belonging to the ſame, though no perſon be therein, fo2 this felony he ſhall loſe 
the benefit or his Clerg ie, fo as foꝛ this offence the party ſhall ſuffer death, as in 
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Of burning of houſes. 


reſteth one other ol that kind, wherewith we will conclude this divi⸗ 
ſion, and that is, Burners of houſes: which being a felonp by the Common 
law, let us ſee what our ancient Authoꝛs, and old Parliaments, and Recoꝛds 
have left unto us thereof. 
The ancient article of the E ire was, De Incendiariis nocturnĩs vel diurnis, 
& combuſtionibus tempore pacis nequiter perpetratis. 
b Yereof Bracton ſaith, Si quis turbata ſeditione ineendium fecerit nequiter & 
in felonia, vel ob inimicitiam, vel alia de canſa, capitali ſententia punietur. Nequi - 


H Aving now ſpoken of Burglaries, and felonies concerning houſes, there 


ter dico, quia incendia forruita, vel per negligentiam facta, et non mala conſei- 


entĩa, non fie punĩuntur, quia civiliter agitur contra tales. 

Britton ſaith, Soit inquiſe de ceux que feloniouſment en temps de peace aient 
auters blees, ou auters meaſons arſes, & ceux que ſerr' de ceo attaĩnt, ſoient arſes, 
iſſint que ils ſoĩent panies per meſme le choſe dont ilz pecherent. 

. Flera ſaith,Si quis ædes alienas nequicer ob inimicitiam, vel prædæ cauſa tem - 
pore pacis combuſſerit, & inde convictus fucrit per Appellum, vel line, eapitali 
debet ſententia puniri. 8 : 

The Mirror, Ardours ſont , que ardent citie, ville, maiſon home, maiſon 
beaſt, ou auters chateux, de lour felonie en temps de pace pur hame on vengeance, 
&c. In Appeal De Arſon, Iſſint Ieo diſe, &c. Que Sebright illonque eſt defa- 
my &c. de eco que a tiel jour, &c. en tiel meaſon, ou biens, miſt le feu, &c. 
And akterwards en reſpons al arſon. Al Arſon poir il dire, que la venture avient 
de miſchance, & nient de felony purpenſe, 

Do hainous was this offence, that in Anno 3 E. 1. it was declared by Par⸗ 
liament, Que ceux queux ſont priſes pur arſon felonĩiouſment fait, ne ſoient en 
aſcun manner repleviſables. Adjudieantur ſuſpendi, qui ex malitia præcogitata 
combuſſerunt magnam partem de Lynne in Com. Norff. 

Upon diſperſing of Bills, thꝛeatning burning of houſes,xc. was made high 
treaſon, whereof moꝛe hereafter: but that Act is repealed by  E.6, caper 2. and 
1 Mar. Now upon that which hath been ſaid, our purpoſe is to frame a deſcrip: 
tion of this felony,as may alſo be warranted by our Year-books, and the come 
mon opinion and experience at thts dap. 

Burning is a felony at the Common law, committed by any that maliciouſip 


and voluntarily, in the night oꝛ day, burneth the houſe of another. 


Now let us perule this deſcription; by all his materiall parts. 


C Burning. ] putting of fire into any part of a houſe, whereby that part 
burneth, Foꝛ it is neceſſary, that there be a burning, but it is not neceſſary, that 
all oꝛ any part ke wholly burntf,no2 that the fire hath any continuance , but the 
intent only ſufficethnot. As if one put fire into any part of a houſe, and it bur- 
neth not, this is no felony, fo2 the words of the Indictment be, Incendic , & 
combuſſit. Again, if it doth burn, though it goeth out of it felt, it is felony. 


C By the Common law.] This is pꝛoved by all theancient An: 
thoꝛs, Ads of Parliament, and books afozeſatd, And the reaſon thereof is, foz 
that burning of houſes being an hoſtile action, is pꝛeſumed in Law to be done 
malic ioully fo2 revenge, and as an enemy. to conſume the ſame by fire in time of 
peace 


Cap. 15. Of burning of houſes: 43 


peace. It was made in ſpectall manner high treaſon , (as befo2e is ſaid) viz. if 8 H 6. ca. 6. 

any thꝛeatned by caſting of Bils, to burn an houſe, if monep-be not laid in a cer- 3 H.. 0 Per 
tain place, and after did burn the houſe: but this treaſon is repealed by i E. 6. ek hs 4 
ca. 12. and 1 Mar. but pet the felony remaineth fill; foz In proditione (as hath Nota. : 


keen ſaid) implicatur felonia. ; 


C Maliciouſly and voluntarily.] p:oved alſo by the woꝛds of 
the Indictment, which be, Valuntariè, ex malizia ſua præcogitata, & felonice; 
Fo2 if it be done by miſchance, oꝛ negligence, it is is no felony, as befoze it ap⸗ 

eareth. = * t 
"The Law doth ſometime imply,that the honfe was burnt maticionfly « bl 
tartly. As if. one intend to burn the houſe of A. only, and not the houſe of 
B. and yet in burning the houſe of A. the houſe of B. fs burnt ; in this cafe the Com. os. 
burning of the houſeof B. is fetony, becaufe it pzoceeded of the malictous and 
voluntary burning of the houſe of A, and the event ſhall be coupled to the 
cauſe, which was voluntary, and malicious: and therefo:e in the Indiament 
ſoꝛ the burning of the honfe of B. it ſhall be ſaid, Voluntariè ex malitia ſys 
przcogitata, & felonice, &c. : 


C The houle of another.] This is not only intended ok Infet 

houſes, partell of the manſton houſe, but to the Dutfet alfo.as Barn, ſtable, Cow⸗ 
houſe, Sheephouſe, Dairy houſe, Pillhoufe, and the like, parcell of the manffon Th 
houſe: but burning of a Barn, being no parcell of a manſion honfe;ts no felo- Ir 44 Eliz+ 
ny: and yet if there be Co2n 02 Hay within it, the burning thereof is felony, n P lar. 
though the Barn be not part of a manſion houſe. Bat the offender is not duſted Coke 5. 26d. 
of his Clergy, but where he burns ſome part of a Panſton honſe,o2 a Barn with —— 
Con. k ; wy 1 Barkams caſe. 
Note the ancient Authoꝛs extended this felony , further then houſes, II. Com. 475. 
viz. to ffacks of Com, Mayns oz Carts of Cole, Wood oz other goodg. 3 & 4 B. Ge. 3. 
And it is ſaid in 3 H. 7. ubi ſupra, Certum eſt quod crematio domorum feloni- 
cc fuĩt ſelonia per communem legem. 3 2 
The attempt to burn a ſtack of Coꝛn, was made felony by the ſtatute of 
3 & 4E. 6. but this is repealed by i Mariæ. 3 

Burning ot the frame ofa houſe, was made felony by the ffatufe. of 37 H. 5. / H. 8. ca 6. 
becauſe the frame of a houſe is no houſe : but that is repealed by x E. 6. ca. 12, 
& 1 Mariæ. : | | | 

43 El. ca. i 3. It is felony if any within the Counties of Cumberland, Noz- 43 El.ca. 13. 
thumberland, Weſtmerland, oz the B. of Dureſme wilfully, and of, malice burn 
02 cauſe to be burnt any barn oz ſtack of cozn oꝛ grain, without benefit of Clergy», _. 
Note a diverſity between the Indictment of Burglary and Burning; lor Br lib; fo. 
the Indictment of Burglary,muſt ſay(as hath been ſatd) domum manſionalem, 146.4. 
but ſo need not the Indictment of Burning, but domum, viz. a Barn, ac. Palt- 
houſe, oꝛ the like. | : 
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44 E-3-14- 
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CAP, XVI. 
Of Robbery. 


| Obbery is a felony by the Common law, committed by a violent aſſault, 
R upon the perſon of another; by putting him in fear , and taking. from 

his perſon his money oꝛ other goods of any value whatſoever. * See Inter 
leges Canuti, Apertz compilationes numerantur imer ſcelera hominum inex- 


piabilia, 


C Robber Y-] bt is derived de la Robe, both becauſe in ancient times (as 
ſometime yet is done) they bereave the true man of ſome of his robes o2 gar⸗ 
ments, and alſo fo2 that his money oz other goods are taken from his perſon, 
that is, from 02 ont of ſome part of his garment, o2 robe about his perſon. And 
is ranked in this place, fo2 that it concerneth not only the goods, but the per: 
ſon of the owner. We call it, Roberia & rapina , and the the theef Raptor. 
Whereof Bracton ſaith, Eft enim quaſi furtum rapinæ, qu idem eſt, quantum 
ad nos, quod roberia, & eſt genus contrectationis contra voluntatem domini, 
& ſimilis pœna ſequitur utrunque delidtum, unde prædo dicitur fur improbus: 
quis enim magis contrectat rem alienam invito domino, quam ille qui rapir ? 


. C Felony by the Common law.] This is agreed ol, of all, 
both ancient and late, without any queffion, And it is deemed in law to be 
amongſt the moſt hainous felonies, Crimen improbiſſinum. 


¶ Violent Aſſault.] This agreeth with the Indictment, Violen- 
ter & felonice cepit, &c. i 1 | 
C By putting him in fear. This agreeth alſo with the Indict- 
ment: and this circumſfance maketh the difference between a Robber and a 
Cutpurſe: both take it from the perſon · but this takes it, clam & ſecretè with- 
but aſſault o2 putting in fear, and the Robber by violent aſſaulf , and putting 
in fear. If one cut a purſe, with moriy in it above twelve pence, he ſhall bg 
hanged.and the benefit of Clergy ts taken from him. But of ancient time the pu⸗ 
ntſhment was otherwiſe, S. captus in London cum burſa quam ſcidit cum 
tribus ſolidis, & hoc non potuit dedicere , & ideo amittat dextrum pollicem. 
Britton faith, Des cinſors des burſes, voylons que celuy que la burſe coupa, ſi auter 
mavieſe ne eyt fait, eyt judgement de Pillory: & ſilz eyent emble auter choſe 
meinder de 12 deniers,perdent un oraile, & {ile choſe paſſe 12 deniers, eyent judge 
ment de mort. 


C By taking. 1 The wo2ds of the Indictment be, Violenter & felonice 
cepĩt. Hie opus eſt interprete. Fo3 it mult be under ſtood, that there is an actuall 

ing in deed, and a taking in law, and that may be, when a thief receiveth, 
ec. Foꝛ example: If thieves rob a true man, and find but little about him, take it, 
this is an actuall taking: c by menace of death, tompell him to ſwear upon a book 
to fetch them a greater ſum, which he doth, and deliver it unto them; which they 
receive, this is a taking in law by them, and adjudged Robbery: fo2 fear made 
him to take the oath, and the oath, and fear continuing, made him bꝛing the mo- 
ney, which amounteth to a taking in law, and in this caſe there need no ſpectall 
Andictment,but the generall Jndictment,(quod violenter & felonice cepit, ) is ſuf- 


ficient, And ſo it is: if at the firſt, the true man foz fear deliver his purſe, xc. to 


the thief. This 
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Breakers of priſon. 


This woꝛd [cepir] neceſſarily implieth , that the thief muſt be in poſſeſſion 


of the thing ſtoln: Fo2 example, It the bag oꝛ purſe of the true man be faftned to 


his girdle, ic. and the thief the moꝛe eaſily to take the bag oꝛ purſe, doe cut the 
girdle, whereby the bag oꝛ purſe falleth to the ground, this is no taking, foz the 
thief had never any polleſſion thereof, & lic de ſimilibus: but if the thief had ta⸗ 
ken up the bag, oz purſe, and in ſtriving had ſet it fall, and never tvoirit again, 
this had been a taking, becauſehe had it in his polleſtton; foz the contuance of 
his poſſeſſion is not required by law. 


¶ From his perſon. ] The wb2ys of the Indictment bd, 3 Perſghas 
dec. It the true man ſeeking to eſcape, foꝛ the ſafeguard of his moyy . caft it 
into a bulh, which the thief perteiving, takes if; this is a taking in Law from 
the perſon, becauſe it is done at one time. Ik the true man had caſt off his 


ſurcote, oꝛ other uppermoſt garment, and the ſame lying in his pꝛeſente, a thief 
aſſault him; ec. and take the ſurcote, this is robbery; fo that which is taken 


in his p2eſence, is in law taken from his perſon's And ſo it is of the hozſe of 
a true man, which ſtands by him, Ec fic de ſimilibus. 

In ancient Authozs and Reco2ds , in;Pleas of the Crown, you ſhall read of 
Sakebere, &c. whom we will derive and explain. Sakebere,Sacbere,o2 Sachurgh, 
Sac, oz Sak is an ancient French woꝛd, and ſigniſieth a bag, purſe, oꝛ powch, Bo 
that Sack bere is he that did bear the bag, ic. and in legall underſtanding, is he 
that was robbed of his mony in his bag, And this agreeth with the interpꝛetation 
thereofby Bracton, viz .Farth vero manifeſtũ eft, ubi latro deprehenſus eſt ſeiſitus 
de aliquo latrocinio, viz, Yondhabende, © Bacberende, & inſecuns fuerit per ali - 
que cujus res illa fuerit, qui dicitur Dacaburth, And herewith agreeth Fleta lib, x. 
c.42.5,Sunt autem, &c. And Britton fo,22.þ.& 2. b. agreeth herewith,and calleth 
him Sakebere; and ſo doth Juſtice Stanford, Pl. cor. fo. 2 8. term him, which (as 
we take it) is his right name derived of theſe two woꝛds, Sac and bere, that is, 
he that did bear the bag, ac. | | | | I 


C Of what value ſoever.] Though it be under the value of twelve 
pence. that is taken, (as to the value of a penny oꝛ two pente) it is robbery, 
but ſomewhat mult bc taken; foz the aſſault only to rob without taking ſome 
money oꝛ goods is no felony, æ ſuch opinions, as ſeem to the contrary, were main. 
tained by that, which then was anciently holden, Quod volantas reputabatur 
pro facto. See beloʒe cap. High Treaſon fo. 5. Inſidiator viarum, 


= 


CAP. XVIII. 


In what caſes breakers of priſons 
are Felons. 
FJ have ſpoken ſufficiently hereof in his pꝛoper place, in the ex⸗ 
poſit ion ofthe ſtatute of i E. 2. de Frangentibus priſonam. Oniy 


| this is to be added, that in caſe of felony; the offender ſhall havd 
the benefit of Clergy, fo2 the beach of pꝛiſon. 


L CAP, 


14 E. 3. Cor. 115. 


Brad, lib. 3. fol. 
150. b. 

Fleta I. 1. ca. 42. 
Britton fo. 22. b. 
& 72. b. 

S tanf. fo. 28. 


14. E. 3. Cor. 115. 
22 Aff. p. 39. 
27 Aſſ. 38. 
24 E. 3. 41. 
13 Hf. 4.7. 

9 E.q-22, 


In the ſecond 

part of the In- 
ſtitutes upon the 
ſtatute of x E. 2. 
De frangentibus 
priſonam. 


Cap. 18, 19, 


— 


Air. AF IEC 
Where Eſcape Voluntary is Felony. 


FE have alſo ſpoken ſomewhat hereof in the expoſition of the ſaid 
V \/ = of x E. 2. And the voluntary eſcape can be no felony in the 


| Gaoler, unleſſe the pꝛiſoner be under cuſtody by lawfull Warrant 7 
expelling the offence, which you may ſee there at large. "2 

2. There muſt be a felony done at the time of the eſcape : foꝛ a relation which 
is but a fiction in law, ſhall never make a man a felon, as likewiſe there it a ⸗ 
peareth. Sec Stanford lib. 1. eap. 2. &. | 


— — — 
— 1 —ñ— — 


CAP. 1 


Of Felonie by ſtealing, carrying away, with- 
drawing or avoiding of Records, &c. 


8 H. 6. cap. 12. 


1 Has. cap. ia. 8 Iaſcun Record ou parcel dicel, Brei, Retorne, Pannell, Proces, ou 
Garrant D attorny en les courts le Roy, de Chancery, Eſchequer, lun 
Banke, ou lauter, ou ſa Treaſorie, ſoit voluntarement emblee, emport, re- 
treit, ou avoide per aſcun Clerke, ou auter perſon, a cauſe de quel aſcun 
Iudgement ſoit reverſe : Que tiel embleor, emporter, retraher, & avoider, 
lour procurators, conncellers, & abbettors ent endites, & ſur proces ſur cea 
fait, ont duement convicts per lour proper confeſoion, ou per enqueſts pren- 
dier des lotall homes, (dont la moitye ſoit des homes daſcun court de meſme 
les courts, & lauter moitye des auters) ſoient adjudges pur felons, & en- 
corgent la paine de felony, & que les Iudges de les Courts de lun Banke, 
ou de lauter eyent power de oier & terminer tielx defaults devant eux, 
& ent fait punition, come devant eſt dit. 


— 


2 


J* any Record or parcell ofthe ſame, Writ, Retorne, Panell, Proceſſe 
or Warrant of Attorny in the Kings Courts of Chancery, Exche- 
quer, the one Bench or the other, or in his Treaſury be willingly ſtolne, 
taken away, withdrawne, or avoided by any Clerk, or by other perſon, 
becauſe whereof any judgement ſhall be reverſed : Thar ſuch ſtealer, | 
taker away, withdrawer, oravoyder, their procurators, counſellors, | 
and abettors, thereof indicted, and by Proces thereupon made there- 
of duly convict, by their own confeſſion, or by inqueſt to be taken of 
lawfull men, (whereof the one halfe ſhall be of the men of any Court 
of the ſame Courts, and the other halfe of others) ſhall be judged for 


felons, 


. 
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Cap. 19. Stealing, &c. of Records, c. 
felons, and ſhall incurre the paine of felony. And that the Judges of 
the ſaid Courts, of the one Bench or of the other, have power to 
hear and determine ſuch defaults before them, and thereof to make due 
puniſhment , as afore is ſaid. 5 


The miſchiefe befoe this ffatute was > That whereas Recoꝛds are of ſuch 
high nature and credit, as they import in themſelves abſolute verity without 
contradiction ; to the end, that Here might be an end ol contention and contro- 
verſie, and men might reſt in ſafety and repoſe, certaine Clerks and other per- 
ſons did oftentimes imbeſell Reco2ds, oꝛ ſome parcell of them, and ſometime.a 
Writ, Retozne, Panell, Pꝛoces, oz Warrant of Attoznep , oz rale oz vitiate 
the ſame ; by reaſon whereof divers judgements were avoided, oz reverſed, 
whereby no man (as the ſtatute ſaith) had any thing in ſuretÞ, This was a 
great miſp2iſion, fo2 the which the offenders therein might be puniſhed , either 
at the ſuit of the King by indictment, oz at the ſuit of the party by an Action up⸗ 
on his caſe, See the Recoꝛd concerning this matter following. Placita coram 
Juſtieiariis de Banco termino Trinitatis Anno 19 E. 1. Rot. 57, indorſ. 

Radulphus. de Greſhope communis Attornatus de com. Weſtmerland malitĩoſe 
Rotulum excurtavit & abſcidit, & ideo per annum & diem committitur Turri 
London, poſtea anno 20 E. 3. per mandatum Regis liberatur & per Juſticiarios 
ei eſt inhibitum ne de cætero in eadẽ Curia de aliquibus negotiis ſe intromittat. 

Which remedie and puniſhment were thought too weak againſt Clerks and 
other perſons, which (committing ſuch things) commonly were of ſmall ability: 
therefoze this Ad, conſidering the danger of the offence, maketh the ſame felony, 
as by the letter thereof appeareth, _ e ae 


18 Si aſcun b Record 1A Recoꝛd is regularly a. Ponument 02 Act judict- 
all befoze a Judge, oꝛ Judges, in a Court of Recozd, entred in a Parchment in 
the right Roll, It is called a Retoꝛd, fo that it recoꝛdeth oz beareth witnee 
of the truth, and is derived of the Uerbs Recordor, whereof the Poet ſpeaketh, 

Es ---Si rite audita recordot. 1+ | 
It hath this ſoveraigne pꝛiviledge, that it is pꝛobed bp no other but by it ſelfe, 
Monumenta (quæ nos Recorda vocamus) ſunt vetuſtatĩs & veritatis veſtigia. And 
albeit the cauſe adjudged he particular, yet when it is entred ol Recodd, it is of 
great authozity in Law, and ſerves fo2 perpetuall evidente, and therefoze ought to 
be common to all, yea, though it be againſt the Kirig : as it is declared by Ac 
of Parliament in Anno 46 E. 3. which you may reads iu the P2eface to the 


= 


Third Book of my Repoꝛts. Th E hoy 

{{ Breife, Retorne, Panel, Proces, ou Garr IYattornie.] 
All theſeare ſufficiently known, and pet have we treated of the ſame in the Firſt 
part of the Inſtitutes. h 7 1 5 ä 


¶ En les courts le Roy.] Pere are expzefly named four of the Kings 
Courts, viz. the Chancery, the ©xchequer, the Rings Bench, and the Court of 
Common Pleas, and hereunto is added the Kings Treaſury : ſo as this Act 
extendeth not to any other Court oz place, then is here named. 


C Chancery.) This mult be underttood of the Court of Chancery, 
which p2oceedeth accozding to the courſe of the Common Law, as in caſe of 
2iviledge, of Scire facias upon Recognizances, Traverſes of offices , and the 
like: fo2 as to theſe it is a Court of Retoꝛd, but as to the pꝛoceeding by Eng- 
liſh Bill in courſe of equity, it is no Court of Recozd, foz thereupon no Writ 
of Erroꝛ lieth, as in the other cales, | be” 
J Ouſarreaſorie.] The Kings Treaſury is called Theſauraria Regis, 
the place where the Kings Trealure is kept. This Lrealſure is twofold, vi z. 
his Poney 63 Coins: and another, that is far moze _ and 1 = 
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See the firſt part 
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word. 
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Rot. Parl. 46 E. 3. 
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FE Stealing c. of Records, &c. Cap. 9. 


thoſe be the ſatred Judgements, Reco2ds, and other judictall pꝛoceedings under 


the ſafe cuſtody of the Treaſurer, and Chamberlains ofthe Exchequer. And this 
Treaſury is partly in the Exchequer, and partly in the Toe of London : fo: 
there be ancient Rolsof the Treaſury remaining in the Towꝛe. And thereloꝛee 
this Ac intending to include both the one, and the other, ſaith generally, en @ 


Treaſorie. 


| „ $ 
« 4- . * Lg 
© Soit voluntarement emblee, cMport, retreit, ou avoide.] 


In the Indictment upon this ſtatute beſides felonice, this wozd| voluntaric}muſt 
of neceſſity be uſed, to agree with this Ad. Mere be four woꝛds uſed, emblee 
folne, emport carried away, retreit withdꝛawne. ou 'avoide o2 avoided. So 
as the ſenſe is, if any Recoꝛd oꝛ part of if, Writ, Retozne, Panell, P2oces, oz 
Warrant of Attozny, xc, be ſtolne, carried away, withdꝛawn, oz avoided, xc, 
And this wo2d [avoided] is a large woꝛd. and doth include, raſing, oz clipping, 
oꝛ cutting of the ſide, oꝛ other part of the Roll, oꝛ any other kind of avoiding the 
fame. 


¶ Per aſcun Clerk ou auter perſon.] This Ad doth not extend 


to any Judge of the Court; both becauſe it beginneth with a Clerk, cc. and foꝛ 
that by the ſtatute of 8 R. 2. a penalty is inflicted upon a Judge, ic. foꝛ making 


any falſe Entry, raũing any Roll, oꝛ changing any Aerdid. See the Satute; foz it © 


ertendeth alſo to Clerks, Only this is to be obſerved in that Statute, that where | 


it ts ſaid, [the King and his Councell,] it is intended of the Court of Juſtice © 
where the matter dependeth: foz the Judges are the Kings Councell foꝛ judica | 


ture and p2oceedings acco2ding to Law and Juſtice. | 
Jufficelngham paid in the raigneof E. 1. Eight hundꝛed Marks fo2 a Fine, 
fo: that a pooꝛe man being fined in an action of debt at thirteen ſhillings foure 


pence. the ſaid Juſfice moved with pity cauſed the Roll to be raſed, and made it 
ſix ſhillings eight pence, y 


This caſe Juſtice Soatheor remembꝛed, when Catlyn Chiefe Jatkice of the 
Kings Wench in the raigne of Queen Elizabeth, would have o2dered a raſure 
ofa Roll in the like caſe; which Somheot, one of the Judges of that Court, ut- 
terlp denied to aſſent unto, and ſaid openly, That he meant not to build a Clock- 
Houſe : lo: (ſaid he) with the fine that Ingham paid foz the like matter, the 
Clockhouſe at Meſtminſter was builded, and furniſhed with a Clock;whichcon- 
firmeth to this day. 


CA cauſe de quel aſcun judgement ſoit revers.] This Ad er: 
fendethonly to Reco2ds, whereupon judgement is given. But whether judge- 
ment be given in cauſes criminall at the ſuit of the King upon an Indictment, oz 
at the luit of the party in an Appeale, oꝛ in actions reall, perſonall, oz mixt, oz 
ol the like nature, this Act extends thereunto, it judgement be afterwards given, 
and to Duflawzies, fo; there judgement is given per judicium Coronatorum. 
Fo; it is not mater iall whether the act be done againſt this Statute, either be: 
loze 02 after judgement, fo judgement be given. 


C Rever s] is here taken, not only where the judgement is made erro⸗ 
neous, and to be reverſed by Writ of Erro, but where the judgemennt is ſo 
adnthilated and made voide, as it bindeth not, oz may be reverſed o2 avoided 
bp plea, See the Book in 2 R. 3. fol, 10, which expoundeth well this Statute. 


C Quetielembleor, emporter, &c. lour procurers, coun- 


ſellors & abbettors, &c.] This Act exp2eſly ertendeth to Acceloꝛies be- 
koꝛe, and lea veth acceſſozies after to the conſtruction of law, yet may there be 
acceſſo2ies after the fac: foꝛ whenſoever an offence is made a felony by Act of 


Tufice Daliſons Parliament, there ſhall be acceſſozies to it both befo2e and after , as if it had 


Report, ubi ſup. 


been a felony by the Common Law. and tþerefoze though this Act erp2eſſeth 
acceſſo;ies 


9. M Cap. 19. Stealing, Ge. of Records, Ge. =; 
der acceſſoꝛies befoꝛe. yet it taketh not away acceſſoꝛies after , but leaveth them to stant. Pl. Cor. 
his the Law, contrary to the opinion of Juſtice Stanford. See befoze the Expoſiti⸗ 3 f 


— 550 on of 3 H. 7. fo2 taking away of women againſt their will, 3 H.7.cap.2. 
x | —— | 
a = ¶ Ent endites.] It᷑ the ads that make this felony. be committed in two 2 K. 3. fo. 10 


Cluyunties, the Indictment faileth,as hath bin ſaid beloꝛe upon the ſtatute of 2 & 3 
E. b. cap,:4 And this caſe of felony riſing in two Counties, ia not holpen by anp 
Statute yet made. | | 

7 C Dont la moity ſoit des homes daſcun court] were is a — 
do || ty Jurie, the one halfe to be of the Officers and Clerks of the Court, xc, fa their 
02 © Knowledge, and foz the better infozmation of the others, 5 
4. 1 - 7. 

| Et que les Judges des dits Courts de lun Bank ou de lauter 
he eyent power de oier & terminer tiels defaults devant eux „& 
ent faire punition, come eſt avant dit. This Clauſe is in nature of a 
Commiſſion to the Juſtices of either Bench ; ik the offence be committed in the 


2 County where the Benches do fit, And the Juſtices of either Bench have a 
g concurrent authoꝛity, and which ol them enguire firſt ſhall pꝛaceed: but it᷑ the 
t © © felony be committed in another County, then where the Benches fit (as foꝛ ex⸗ 
e | ample, in Surry, Hertfo2dſhire, ic.) there the Juſtices ought to habe a Com⸗ 
miſſion. But if the Bench it in Piddlelex, and the felony ig done in London, R. 3. 20. 


in which caſe a Commiſſton is requiſite, as is aſoꝛeſaid. But then ſome have 
ſaid, that by the Charters of London confirmed by Parliament, the Pajoꝛ ought 2 R. 3. 21. 
to be pzincipallin the Commiſſion, and the Majo is none of the Judges aatho- 
rized by this Act to heare and determine this felony, but the Juſtices of the one 
Bench oz the other: and therefoze the ſtatute being penall ; and to be taken 
ftrictly, no p2oceeding can be. Sed ſalva res eſt: Foz the Charters of the City of 
London extend only to ſuch offences committed in London, whereof the Majo; 
with others by Commiſſion may inquire of, heare, and determine, and not to 
ſuch offences ſoannered by authoꝛity of Parliament to other perſans (as in this 
caſe to the Juſtices of the one Bench oꝛ the other) as the Majoꝛ is not warran⸗ 
ted by the ſaid Act to inquire,tc. And therefoze a Commiſſion in this caſe may be 
made to the Juſtices of the one Bench oz the other, omitting the Pajoꝛ, ne Cu- 
ria Regis deficeret in juſtitia exhibenda. „ 

And albeit this kinde of felony is an heinous offence , yet may the offenders 4 H. y. cap. 13. 
therein have their Clergy : foz untill the raign of H. v. (that we may note it once Hy cap. uli. 
foꝛ all) the benefit of Clergy was not taken away by any Aſt of Parliament in 
caſe of Felony, As fo2 the Statute of Bigamis made in 4 E. 1. it was but an er⸗ 
poſition and allowance of the conſtitution made at the generall Councell at 
Lyons concerning the ſame, as beloꝛe hath been ſaid, But (as we remember) the 
Firſt Statute making a new felony that took away the benefit of Clergy , was 7 Hy. cap. i. 
the Stafute of 7 H. 7. concerning Souldiers. Vide Lib; 8, fol. 160, & lib, 11. 
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and ſliding craft. 
Vertitur in fu- 
mum quicquid 

t veptus agit. 

Sce Pancirollus. 

Int. nova reperta 
Tit. 7. fo.3 57. 


CAP. XX. 


Of Felony in ſuch as uſe the craft 
of Multiplication. 


One from henceforth ſhall uſe to multiply gold or filver, or 
N uſe the craft of multiplication: and if any the ſame doe, he ſhall 

incur the pain of felony. R 
This is the ſhoꝛteſt act of Parliament that we remember; befoze- the making 
whereof, divers of the Pobility, Gentry. and others did walt and conſame a 
creat part of their inheritance, and wealth, about the art of multiplication , by 
the ſabtile and ſiniſter perſwaſion of certain impoſters, and deceivers,which 
took upon them to be skilkull therein, and to be able to multiply gold and ſil ver. 
being themſelves fo2 the moſt part very pooꝛ and indigent perſons, of whom it 


was laid, Quod pollicentur aliis ingentes divitias, & ipſi petunt parvas drach- 


mas. See Chaucer our Engliſh Poet, who wꝛote about the time of the making of 
this Add, in the tale of the Channons Peoman, fo. 63. (in libro meo, ) that The end 
of chisliding and curſed craft (fo full of impoſture and deceit) is extream beg- 
gery: He is woꝛth the reading, koꝛ he difcovereth ths ſecrets of this Craft, as 
our Act tearms it. | 5 ns 

Now ſeeing the end ok this keigned Art of Pultiplication is meer deceit, 
and tendeth to the undoing ol many; At this Parliament the uſe of this craft 
of Pultiplication is made telony. Fo2 the better underſtanding of that which 
hall be ſaid, it is to be known, that there are ſir kinds of metalls, viz, Aurum, 
Argentũ, s, ſive Cuprum,(quia inventum faic in Cypro) Stannum, Plumbum. & 
Ferrum. That is to ſay, Gold, Silver, Copper, Tynne, Lead, and Iron ; foz 
Chalybs Steel is but the harder part of Iron, and Orichalcum, Aurichalcum, viz. 
Lattyn oꝛ B2aſſe is compounded of Copper and other things. 


C The craft of Multiplication.] That is, to change other me- 
talls into very gold oz filver, And this they pꝛetend to doe by a Quinceflence,o2 a 
fifth eſſence, Four E ſſences.oꝛ Clements we know. ire, Aire, Mater, 4 Earth, 
but ſay they, this Quint eſſence is a certain ſubtill, and ſpirituall ſubſtance ex⸗ 
tracted out of things by ſeparation from the four Elements, ditkering really 
from their eſſence, as Aqua vitæ, the ſpirit of wine, oz the like, and this is 
called Elixar, oꝛ the Philoſophers fone. and it is part of Alchemie, oꝛ Chemie, 
in latine Ars Chemica. The offenders therein are called multipliers, Chemiſts, 
Alchemifts.xc. There may be Accelſozies to this new felony, both beloꝛe and 
after. King Henry the ſirth, by his Letters Patents, de concilii ſui delibe- 
ratione deputavit Willm Cautelo & alios cives civitatis London ad inveſti- 
gandam veritatem ſuper hiis quæ in ſcriptis erunt eis monſtrata, pro multi- 
plicatione Nuniſmaris, tam de auro, quam argento, & quicquid in præmiſſis 
egerint , cum eorum opinione referrent in ſcriptis regi & concilio ſuo. 

The like Letters Patents anno 35 H.6. pro Thoma Harvie & aliis, 

Rex bex ſua regali prærogativa, & c.dedit lieentiam Johanni Faceby & ali is ad 
inveſtigandum, proſequendum, & perficiendum quandam precioſiſſmam me- 
dicinam, quintam eſſentiam, lapidem Philoſophorum nuncupatum, nec non po- 
teſtatem faciendi & exercendi tranſmutationes metallorum in verum Aurum, & 
Argentum, with a Non obſtante of this ſtatute of 5 H. 4. By theſe Letters 
Patents this Ac is moꝛe explained, then by any Reco2d we have ſeen, 
How theſe ſeveral kinds of metalls.as is ſuppoſed, pꝛoceed oziginally from Sul⸗ 


phur 


Cap. 20. 
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Cap. 21. Funters in the night. 


phur « quickſilver, as from the ir father and mother. and other things concerning 


75 


Vile Stanf. Pl. 


the ſame, you may at pour leiſure read in George Agricola lib. 10 ca. 1. Encehns Cor. 37. b. 


Ii. 1. ea. 1. Pl. com. 339. 


Almighty God in the fourth day created the earth and no mention is made of Gen. c. rug 


metals, fo2 that they were as parts of the earth. 
The fatallend of theſe five are beggery; This kind of Alchemiſt, the Pono⸗ 


- poliff, the Concealer, the Infozmer, and Poetaſters, 


Szpe pater dixit, Studium quid inutilecentas? 
Mzonides nullas ipſe reliquit opes. | : 
I could give examples (of mine own obſervation) of all theſe, it it were 
pertinent to our purpole, | FAT 4 VIE 


% 
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CAP. XXL 


Of Felony in hunters in the night, or with 
painted faces, in any foreſt, Park, 


or WVarren. 


T every ſuch time as information ſhall be made of any un- 

lawfull huntings in any Foreſt, Park, or Warren by night, or 

with painted faces, to any of the Kings Councell, or any the 
Iuſtices of the Kings Peace in the County where any ſuch hunting 
ſhall be had, of any perſon to be ſuſpected thereof, it ſhall be law- 
full to any of the ſame Councell, or Iuſtices of Peace; to whom 
any ſuch information ſhall be made, to make a warrant to the She- 
rif of ſuch County, or to any Conſtable, Bailif, or other officer with- 
in the ſame County, to take and arreſt the ſame perſon and perſons 
of whom ſuch information ſhall be made, and to have him, or them 
before the maker of the ſame warrant, or any other of the Kings 
ſaid Councell, or his Iuſtices of Peace of the ſame County. And 
that the ſaid Counſellor or Iuſtice of Peace, before whom ſuch per- 
ſon, or perſons ſhall be brought, by his diſcretion have power to 
examine him or them ſo brought, of the {aid hunting, and of the 
ſaid doers in that behalf: and if the ſame perſon * wiltully conceal 
the ſame huntings, or any perſon with him defective therein, that 
then the ſame concealment be againſt every ſuch perſon ſo concea- 
ling felony, and the ſame felony to be enquired of and determined, 
as other felonies within this realm have — to be; and if he then 
confeſſe the truth, and all that he ſhall be examined of, and knoweth 
in that behalf, that then the ſaid offences of huntings by him done, 
be againſt the King our Soveraign Lord, but treſpaſſe finable, by 
reaſon of the ſame confeſſion, at the next generall Seſſions of the 
peace to be holden in the ſame County, by the Kings luſtices of 
the ſame Seſſions, there to be ſeſſed. And if any reſcous, or diſobei- 
ſance be made to any perſon having authority to doe execution, or 
Iuſtice by any ſuch warrant, by any perſon, the which ſo ſhould be ar- 
reſted, ſo that the execution of the {ame warrant thereby be not had, 
that then the ſame reſcous and diſobeyſance be felony, inquirable, and 
N | determinable 
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cap. z. v. 1 1. 


1 H. 7. ca. 1. 


gee the exf oſi- 
tion of this word 
ſconceal] hereaf. 
ter in this chap, 


21 E. t. cĩt. Fo- 
te ſts Raſt. g. 


D. Ha ard tem- 
porc H. 1. fo. 24. 
Vide Holl. 

10 R. 1. 153. 
Vide Camden 
Brit. 2 10. 


Hunters in the night. 


like punition, as he or they 
felony. | $6 7 
Now let us peruſe the woꝛds of this new, and ill penned Law. 


C By night, or with painted faces. ] That is to au, either n 
night, oꝛ in the day with painted faces; fo2 that doth equall the caſe of the night. 
tn reſpec the offenders cannot be known, oꝛ diſcerned, in regard of ſuch diſgui. 
fings. And albeit the body of the Act ſpeaketh only of painted faces, yet it erten 
deth to viſoꝛs and other dilguiſings, fo2 thoſe wo2ds are in the Pꝛeamble re. 
hearſing the miſchief, and the remedy muſt be appliable thereunto, and the laſt 


bzanch of this Ac doth make this point clear. es 
C As information ſhall be made, &c. of any perſon to be 


f. uſpect. Hereby it appeareth, that a bare infoꝛmation without chewing jut 
cauſe of ſuſpition at the leaſt, is not ſufficient to ground a warrant accoꝛding to 
this Act, fo2 the woꝛds be. Of any perſon to be ſuſpected.] And this Ad is ge 


nerall, and extends to all perſons of what eſtate oꝛ degree ſoever, and as well to 
women. as to men: fo2 the woꝛds bel if any perſon] And generalia verba ſunt ge- 
neralicer intelligenda. And it is neceſſary fo2 him that taketh the 'info2matton, 
fo take it in wziting, becauſe it is the ground of his warrant, | 


C Of any unlawfull huntings in any Foreſt „Park, or | 


Warren.] This Act voth not extend to any Chaſe of the King , oz of any o⸗ 
ther perſon, neither doth it extend to any Foꝛeſts, Parks, o2 Marrens inuſe 
oz reputation, and which are not Foꝛeſts, Parks, oꝛ Warrens in law. See the 
. part ofthe Inſtitutes SeR. 378.what a Foꝛeſt, a Chaſe,. and a Park, ⁊c. is. 


C To any of the Kings Councell.] This is underſtood of the 


Kings Pꝛivy Councell; and anyone will ſerve , but he muſt be dwelling in the 
County where ſuch offence is committed. 


2 L 
Cap 21. 5 
determinable, as is aforeſaid. And over this, it is enacted and ſtabli. 
ſhed, that if any perſon or perſons hereafter be convict of any ſuß 
huntings with painted faces, viſors, or otherwiſe diſguiſed, to the in 
tent they ſhould not be known, or of unlawfull hunting in time of 
night, that then the ſame vr or perſons: fo convict, to have 

ould have, if he or they were convict of 


8 9 8 * r 


Or to any the Juſtices of the Kings Peace, &c. ] And like: if 


wiſe anyone Juffice of the Peace will ſerve, 


Warrant. This warrantought to bein wiiting under the ſeal ofhim | 


q Before the maker of the ſame warrant, or any other, &c. 


So as the Officer may carry the party arreſted befoze any Pꝛivy Counſelloz, oz 
Juſtice of Peace within that County, and to that effect muſt the warrant be 
made, 


« By his diſcretion have power to examine him or them 
ſo brought of the ſaid hunting , and of the doers in that be- 
half. ] Do as the examination muſt conſiſt upon two parts. Firſt , of the 
hunting by the party himſelf, Secondly, of other doers in that behalf, 

C And if the ſaid perſon wilfully conceal the ſaid hun- 


ting, or any perſon with him defective therein. ] his bꝛanch be; 
ing in the diſjunctive, if he conceal either his own offence , oꝛ of the other mil⸗ 
doers with him therein, the letter of this A is that it is felonp, but by con- 
| | ſtruct ion 
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” of any game, is within the danger of this ſatute. 
This Ac is tobe taken ſtrictly; foz it is the firſt law that was made fo? the 
making ok any hunting felony; againſt that erceltent-andequall bꝛanch of Carta 


Hunters in the night. 
hunting without killing 


Cap. 21. 


ſtruction upon the whole ſtatute, it is no felony: And a 


de Foreſta. Nullvs de cætero vitam vel membra pro venatione noſtta, & e. 
See the ſtatutes of 21 E. 1. 1 E 3. ſtat. t. cap. 8. 7 R.z. ca. q. Weſtm. ca. d. Regiſt. 
fol.9+ FP. N. B. fo. 67. Vet. N. B. a 1. 45 E. 3.7.33 H. 8. Dier.5o. by 

The old ſtatutes concerning the Foꝛeſts are called the good old Laws, and 
Cuſtomes, and commanded to be obſerved; and therefoze this new Act of H. 7, 
is too ſevere foꝛ beafts that be feræ natura, whereof there can be no felony 
by the Common law, and that in caſe of the Foꝛeſts, Parks; xc. of ſubjects, 
which never was befoze: And therefo:e the Judges have made a favourable 
conſtruction, as hereafter in this Chapter you ſhall find, = 


C And if he confeſſe the truth, and all that he ſhall be 


examined of, and knoweth in that behalf.] That is, of his own 
guiltineſle, and of other misdoers with him, then this Act makes it no felony. but 
treſpaſſe finable, as it was befoze: But it muſt be a wilfull concealment ; there⸗ 
foꝛe if he knew not the names of the other misdoers, oz knew not whether 
they were there oꝛ no, it is no offence, fo2 the concealment muſt be wilfull. And 
ſeeing there is no time limited by this Ac, and the concealment ought to be 
wilfull, it were reaſon, that the infozmation ſhould be made in convenient time 


alter the fac done. 


¶ And if any reſcous or diſobeiſance be made to any 
perſon having authority todo execution of Iuſtice by any ſuch warrant 
by any perſon, the which ſo ſhould be arreſted, ſo that execution of the 
ſame warrant be not had, that then the ſame reſcous & diſobedience be 


felony. Mere it is to be obſerved that the hunting being as pet no felony. the ret 
tous could not be felony, if this bꝛanch had not been. Merein two things 
to be conſidered; J irſt, that it extendeth not but to the relcons, oꝛ diſobeyſ 
that is committed by the party himſelt, that is to be arreſted, and not to anꝑ other. 
Secondly, that if the party reſcue himſelf, yet if he be purſued and taken, ſo as 
erecution of the warrant be had, it is no felony, as it ts manifeft by the letter 
of this bzanch. | | ah "EF 
¶ And over this be it enacted, &c. That if any perſon ot 
perſons hereafter to be convict of any ſuch hungings with painted 
faces, viſors, or otherwiſe diſguiſed, &c. or of,unlawfull hunting in 
the night, that then the ſame perſon or perſons fo convict , to have 
* punition, as he or they ſhould have, as if they were convict of 
felony. 


Gerrard the Queens Atturney general / who was a grave and reverend man) 
faid openly in the Kings Bench, that it had been reſolved by the Juſtices upon 
this ſtatute, that if a man in the night, oꝛ by day with painted face doe hunt, 
gt. and being examined accoꝛding to the act and concealeth it, this is (upon the 
tonſtruction of the whole Ac) no felony ; koꝛ the firſt clauſe concerning conceal- 
ment, and this clauſe which now we handle, mut be coupled oz jdyned by con- 
ſtruction together, viz. Ik any perſon be convict of ſuch hunting with painted 
face, oꝛ of unlawtull hunting in the night. this tonviction muſt- be upon not 
guilty pleaded; which the Juſtices expounded to be the * concealment intended in 
the firſt bzanch; foꝛ they held that it ought to be a judiciall concealment , and 
not an extrajudiciall concealment, befo2e-one of the Pꝛivy Countelt, 02 a Juſtice 
of Peace which may lie in averment, ſo as befoze it be felony, he muſt be con⸗ 
bicted of ſuch h:zmting}xc, upon not guilty pleaded firſt: and affer ſach * 

5 n 


ſuch conviction 
there is no felony. 


Mic. 19 & 20 El. 
in the Kings 
Bench a report 
of the reſolution 
of the Juſtices 
upon this branch. 


* Concealmen* 
expounded, 


= 


Carr.de Foreſt, 


cap. 10. 


Rot. Parl. 9 H. 4. 


nu. 40. 


Nota chat che] 
&c. So as before 


31 El.cap.4; 


* Notafor 
Victualls. 


Imbeſiling of Armour, &c. Cap. 22. 


then muſk he be indicted again, Super rota materia, that he felonice did conteal, 
uc. againſt the fozm of the ſtatute : and if the offender upon the firſt indinment 
confefſeth the indictment. then it is ſuch a judiciall confeſſion as this Ad in- 
tendeth, and no felony within this ſtatute. And this we heard the Attoꝛnen 
repoꝛt, and then obſerved it, which concurring with our own opinion we # 


thought good to pabliſh, and the rather fo2 that in Paſter Lambards book of 3 
Juſtice of Peace amongſt his Pꝛetedents of Indidments, an erroneous pꝛecedent 


of an indiament is of felony foz the concealment, tc. upon examination befoꝛe Ju, 
ſtices of Peace. 5 
It is ſaid in 33 H. 8. that chaſing in Parks is made felony, (intending this 
ſtatute) notwithſtanding it may be made treſpaſſe at the pleaſure of the party, 
Now what time ſhall be adjudged night, Dee befoze in the Chapter ot 
8 this felony the Delinquent may have his Clergy: See Stan- 
Ore 37.0. 3 


(IF. LAS 
Of Felony for Imbeſiling the Kings Ar- 


mour, Ordnance, &c. or Victuall, 
to the value of Twenty ſhillings, pro- 
vided for Souldiers. 


any perſon , or perſons, having at any time hereafter the charge 

or cuſtody of any Armour, Ordnance, Munition, Shot , Pow- 

der or Habillements of war of the Queens Majeſties , her heirs, or 
ſucceſſors, or of any viduals provided for the victualling of any 
Souldiers, Gunners , Mariners, or Pioners, ſhall for any lucre, or 
gain, or wittingly, adviſedly, and of purpoſe to hinder or impeach her 
Majeſties ſervice, imbeſill, purloin, or convey away any the ſame. | 
Armour, Ordnance, Munition, Shot, or Powder. habillements of war, 
or * vicualls, to the value of . ſhillings, at one or ſeverall times: 
Thar then every ſuch offence ſhall be judged felony, and the offender 
and offenders therein to be tried, proceeded. on, and ſufferas in caſe 
of felony. Provided always, and be it enacted by the authority a- 
foreſaid, that none ſhall be impeached for any offence againſt this 
ſtatute, unleſſe the ſame impeachment be proſecuted or begun with- 
in the year next after the offence done. And that this Act, norany | 
ching therein contained, nor any attainder nor attainders of any per- 
ſonor perſons for any offence made felony by this Act, ſhall in an 
wiſe extend, or be adjudged, interpreted, or expounded to make the 
offender or offenders to forfeit, or loſe any — „tenements, or he- 
reditaments any longer, then during his or their life or lives, or to 
make any corruption of blood to any the heir or heirs, of any 
ſuch offender or offenders, or to make the wife of any ſuch offender 
to loſe or forfeit her dower, or tit le of dower of or in any lands 
| renements, 


B E it enacted by the Authority of this preſent Parliament, that if 3 
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Cap. 22. Imbeſiling of Armour, Sc. 


tenements, or herediraments , or her action or intereſt to the ſame: 
any thing in this Act contained, or any Attainder or Attainders here- 
after to be had for any offence made felony by this Act to the contrary 
notwithſtanding. And that ſuch perſon and perſons, as ſhall be im- 
peached for any offence made felony by this Statute, ſhall by vertue of 
this Act be received, and admitted to make any lawfull proofe that he 
can, by lawfull witneſſe or otherwiſe, for his diſcharge and defence 


in that behalfe, any Law to the contrary notwichſtanding. 


This is a neteſſery law, and fo penned, as it requireth no turicus expoſition; 
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C Ordnance.] That is, Guns oz Artillerie ſo called, of am D2der. o: 


Oꝛzdinance anciently made, of what boꝛe, ze, 02 bulk the ſame ould be. And 
al'cit the D2dinance (that ws can finde) is not extant, yet the name remaineth, 


U. Habillements of Warre.] Habillement is pꝛoperly apparell oz 
cot ing 2 but in legall underſtanding it doth not only extend to Harneſſe and 
Armour, hut fo all Utenſils that belong to war, without which men have not 
ability to maintain war. _ 

This Act making a new felony. hath five excellent pzoviſions, worthy to be 
imitated in all like tales of new felonics. Firſt. that none ſhall te impeached 
fo2 this new felony , tut within a year alter the offence done; Secondly, that 
the offender ſhould not loſe his lands any longer then during hislife. Thirdly, 
this Act makes not any co2ruption of blood, tut that his heire ſhall inherit. 
Fourthly, no2 to make the wife loſe her tower. Fifthly, that ſuch perſons as 
thall be impeached fo2 any offence made felonic by this Act, ſhall be admitted to 
make any lawfull pꝛooſe a by witnefle, oz otherwiſe ſo2 his diſcharge and de- 
fence in that behalfe. : 3 = 

In the ſtatute of 4 Jacobi Regis, there is alſo a g ood pꝛeſident, viz. [All which 
trials (viz, in caſes of felony in that Ac befozementioned) b firſt fo2 the better 
diſcovery of the truth, and ſecondly, ſoꝛ the better info2mation of the conſcientes 
ol the Jurie and Juſtites, there thall be allowed to the party ſo arraigned the be⸗ 
nefit of ſuch witneſſes only to be examined upon oath, that can te pꝛoduted, foz 
his better clearing and juffification | : that as witneſſes are pꝛoduted and ſwoꝛne 
againſt him, ſo he may have witneſſes pꝛoduted and ſwozne foz him, fo2 Jurato 
creditur in judicio. And to ſay the truth, we never read in any Actof Parlia⸗ 
ment, ancient Authoz, Book caſe, o2 Retoꝛd, that in criminall caſes the party 
accuſed ſhould not have witneſſes lwoꝛne fo2 him; and therefoze there is not ſo 
much as ſcintilla juris againft it. And J well remember when the Lozd Treas 
ſurer Burleigh told Queen Elizabeth, Madame; Mere is your Attourney Gene- 
rall (I being ſent foz) Qui pro Domina Regina ſequitur; ſhe ſaid, ſhe would 
have the foꝛme of the Reco2ds altered; fo2 it ſhould be Attornatus Generalis qui 
pro Domina veritate ſequitur. And when the ſault is denied, truth cannot aps 
pear without witneſſes, | | | | | 

Hobelarius (id eſt, a Light-hozfeman) Electus in Scotiam recepit atmaturas & 
denarios, ibidem ſerviturus, poſſea non proficiſcitur per mandatum Regis, & re- 
cuſavit reddere armaturas, & denarios, & e. per Juratores eſt culp. & committitur 
Mareſchallo, & finivit Regi 10 li. & invenit ſecuritatem ad armaturas redelibe- 
randas, &c, ; 


Ms - Ts 


Bonum eſt ſcire 
& ſequi. 


Vid. hereaſter, 
Cap. of felony _ 
for any having 

a Plague ſore a 
more ſpeeiall 
proviſion. 

a Nota. 


4 Jae. regis. cap. 1. 
6 Nota, two ex. 
cellent means for 
a dvancement of 
juſtice. 


ram Rege. 
Rot. 129. Norff. 


3 Jac.cap.4. 


wee ZZ H. 8. ca. 7. 
5imile, 


Prince, 


Cap.zz. 


— 
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CHAP. L 
Of Felonie in ſuch as paſſe the Seato ſerve Forain 


Princes, &c. or do ſerve Forain Princes, &c. 
without taking the Oath of Obedience. 


I very Subject of this Realme that ſhall goe or paſſe out of this 


Realm to ſerve any Forain Prince, State, or Potentate, or fhall paſſe 
over the Seas, and there ſhall voluntarily ſerve any ſuch Foraine 
Prince, State, or Potentate, not having before his or their going or paſ- 
ſing, as aforeſaid, taken the Oath of Obedience (pꝛeſcribed by that Ad) 
before the Cuſtomer & Controller of the Port, Haven, or Creek, or one 
ofthem, or their or either of their Deputy or Deputies, ſnall be a Felon. 


Some have objected, that the going oꝛ paſſing out of this Realm, to ſerve, xc, 
cannot be tried; fo2 that offences done out of the Realme, cannot without a 
ſpeciall pꝛoviſion be tried within the Realme, And it is a ſure Rule, that in 
criminall cauſes concerning life oꝛ member, Ubi deliquit, ibi punietur: the of» 
fence is locall , and cannot be tried, but where it is committed, noz cannot be 
alleaged to be in any other plate, then where in truth it was done. To this it is 
anſwered, that by a latter clauſe in this Ac, this felony ſhall be tried in the Town 
wherein the Haven oz Poꝛt is, wherein he went oz paſſed over: which Clauſe is. 
And be ir further enacted, that all and every offence to be committed or done 
againſt this preſent AR, ſhall and may be inquired of, heard, and determined be- 
fore the Juſtices of the Kings Bench, Juſtices of Aſſize and Gaole-delivery in 
their ſeverall Aſſiſes; and all offences, other then Treaſon, {hall be inquired of, 
heard, and determined before the Juſtices of Peace in their Quarter Seſſions, to 
be holden within the Shire, Diviſion, Limit, or Liberty, where ſuckieffence ſhall 
happen. So as by the Purtien and meaning of the makers of this Act, this fe: 
lony muſt be fried in the County where he went oꝛ paſſed over, and conſequently 
in that Towne where part of the ac was done. And theſe woꝛds [and wherein 
ſuch offence ſhall be committed] mult be conſtrued in this caſs , where part of 
the offence.is committed. Foꝛ Sic interpretandum eſt, ut verba aceipiantur cum 
effectu: and by the erpzeſſe wo2ds, all and every offence to be committed oꝛ done 
againſt this pꝛeſent Ac mult be inquired of, heard, and determined, ic. And 
therefo:s the felony cannot paſſe away with impunity, and that which is done 
out of the Realme ſhall be pzoved to the Jury in evidence. Note where a fozain 
treaſon by this Act is made, it is enacted to be tryed where the offender is taken, 


C Every ſubject of this Realme.] This bꝛanch extends to all per- 
ſons of what eſtate, degree, oz p2ofefſion ſoever. | 


C Toſerve] Albeit the party did not ſerve. yet if the offender went oz 
paſſed over to ſerve without taking the oath , he is in danger of this Statute. 
And this extendeth to any kinde of ſervice, etther in Campe oz Army, oz tn houſe 
o2 other wiſe. 


¶ Any foraine Prince. ] [Princeps] Pzince is here taken fo2 the per- 
ſon that is Primus, i, Qui primum locum, & gradum obtinet, whether he be 
King, oz any other that hath ſoveraigne authozity, by what name oz title ſoever. 
The 


I 
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Cap. 23. Serving Foraine Princes, & c. 
The woꝛd hath other ſignifications, but not pertinent to the erpoſition of 


¶ State.] The foꝛmer woꝛd Prince] includeth any , that is a Mo: 
narch, 02 in nature ofa Monarch, o2 an abſolute Pꝛince. This woꝛd state] ex: 
tends to any State, either Ariffocraticall , where few be in autho2ity, oꝛ De- 
mocraticall, where the people have the chicefc government without any Superi⸗ 
our, ſaving ſuchas they clo and chooſe, 


C Potentate.] This is a large wozd, and extendeth to Botentates, as 
well Eccleſiaſticall as Tempozall. — 


C Or ſhall paſſe, &c. and there ſhall voluntarily ſerve. ] atthongh 
he went not over of purpoſe to ſerve, but upon ſome other occaſion : yet it he at᷑⸗ 
ter voluntarily ſerveany ſuch fozaine Pztnce, State, oꝛ Potentate, and have not 
taken the Oath, he is a felon, - | 


MC The Oath of Obedience. ] Chis is particularly ſet downe in the 
ſaid Act. 


¶ And that if any * Gentleman or perſon of higher degree, or any 
perſon or perſons, which have borne , or ſhall beare any Office or 
place of Capraine, Lieutenant, or any other place, charge, or office 
in Campe, Army, or Company of Souldiers, or Conducter of 
Souldiers , ſhall after goe or paſſe voluntarily out of this Realme 
to ſerve any ſuch Foraine Prince, State, or Potentate, or ſhall vo- 
luntarily ſerve any ſuch Prince, State, or Potentate, before he and 
they ſhall become bound by Obligation with two ſuch ſureties, as 
ſhall be allowed by the Officers, &c. ſhall be a Felon. 


By this Bzanch, if he be a Gentleman, oꝛ of higher degree, oꝛ any ſuch 
Military man, as here is deſcribed;- becauſe he is able to do moze harme, if he 
be ſo diſpoſed, he muſt not only take the Dath by the koꝛmer bzanch, but 
he muſt become bound by this bꝛanch with two ſureties, ac. The fo2me of 
the Obligation is ſet downe in this Act. The expoſition of the fozmer 
bzanch giveth light to the underſtanding of the reſidue of this Clauſe, 

There is a Proviſo, that no attainder of felony, made felony by this Ad; 
ſhall take away dower , no2 make, oz wozk, any cozruption of blood, oz 
diſheriſon to the heire. The offenders in any of the ſaid caſes of felony may 
have the benefit of their Clergie. 


State. 


Potentate. 


* Vid, here after 
cap. 3 4. in fine. 
Second part of 
the Inſtitutes. 
The Statute of 
additions. 

1 H. 5. cap. 5. 


See in the fourth 
part of the Inſt i- 
tutes, cap. Chan- 
cery. Articles 
againſt Cardinal 
Woolſey. Artic, 
3373 5736. 

4 Artic. ſup. Cart. 
cap. 2. 

18 E. z. cap. ulc. 
5 E.. cap. 4. 

6 5 E. 3. cap. 2. 
25 E. 3 · cap.i. 

C 25 E. 3. cap. 15. 
d 36 E. 3. cap. z. 
Vid. Stanf, Pl. 
Cor.z7.b. 


e 27 H.8. cap.24. 


FTrin, 40 Eliz. 
coram Rege. In a 
Quo Warrant. the 
Lord Daraics 


caſe. 


Rot. Parl. Aano 
28 B. 3. nu. 34. 


At 2 Parliament 
holden 4 Jacobi 
Regis. 


Salt Peter, quz- 
f, Salis petræ, 
colligitur aut ex 
materia quam 
vetetes muri, 
rupes, & ſaxa ex- 
ſudant, aut ex 
terra ſalſuginoſa 
& puta, quæ in 
ſabulis animali- 
um urin im ad 
multos annos ex- 
cepit, Latine Ni- 
trum. 


CAP. XXIV. 
Of Felonie in Purveyors. 


S TE the Statutes of Artic, ſuper Cartas, anno 28 E. 1. cap. 2. 18 E. 2. ca. ult. 


5 E. 2. cap. 2. 25 E. 3. cap. 1. & 1 5. 27 E. 3. cap. 1. 36 E. 3. cap. 2. And befoze in . 


the Second part of the Inſtitutes, in the expoſition of the Statute of. Artic. 
ſuper Cartas, cap.2. you ſhall finde in what caſe a Purveyoꝛ may be charged with 
felony. which bꝛielly may be reduced to theſe four Heads. Firlx, 2 if any that take 


upon him to be a Pur beyoꝛ, oꝛ his deputy oꝛ ſervant make pur veyance of an 
thing above twelve pence Without Warrant.Secondly, b oz make purveyance of *: 
any thing above twelve pence without teſtimony and app:iſement of the Con 


ſtable, and four honeſt men, and without delivery of Tales. Thirdly, c o2 take 


any ſheep with their woolles between Eaſter and Midſummer, and carry them 
to his own houſe and ſheer them, Fourthly, d o2 make any takings oꝛ buvings, 
82 take any carriage in other manner then is contained in their Commiſſions, | 
they ſhall have pumiſhment of life and member: and this Ac remains till in foxe 


without alteration. The offenders may have the benefit ol their Clergie. 

e By this Statute it is enacted, that Pur teyoꝛs aſſigned by Commiſſion ſhall 
make purveyance of victuals, cone. æ other things, as well within Liberties and 
Franchiſes, as without, any grant, allowance. oꝛ other thing to the contrary, oz 


let thereof notwithſtanding: but the Pur veyoꝛs ſhall obſerve the ſtatutes foz 


them p2ovided in every behalfe. as by that Act appcareth, f Upon this Att it 
was holden, that if the diſcharge ol pur veyance were by Letters Patents , this 
Act makes it ol no foꝛce: but if the diſcharge were by ſtatute, then the Pur veyoꝛ 
is bound to obſerve the Statute, as by the ſtatute of 14 E. 3. cap. 1. pro Clero, 
Eccloſtaſt icall perſons are diſcharged by ſtatute, which the Pur veyoꝛ is bound 
to obſerve. See the N utes of 25 E. 3. ſtatut. 5. càp-· 21. & 43 E. 3. CAP. 3+ in 
—— manner and in what time the Kings Butler o2 his Lieutenant ſhall taks 
nes, ic. 

Ser moꝛe of Pur veyoꝛs in the fourth part of che Inſtitutes Cap, of the Coun⸗ 
ting houſe oꝛ Green cloth. a 

See Lib. 8. fo. 45, 46. in Evans caſe.a Commiſſion foꝛ taking up of boyes foꝛ the 
Kings Chappell, the generall woꝛds well expounded. 

By an Act of Parliament not in p2int, it is enacted that no pur veyoꝛ ar⸗ 
reſted fo2 any misdemeanour ſhall have any Pꝛivy ſcal. to cauſe ſuch as arreſted 
him. to come befoꝛe the Councell to anſwer to the King, but have his remedy by 
the Common law. | 

Upon a grievous complaint made at the. Parliament holden in the fourth 
year of our late Soveraign Lo2d King James, by the Commons of the Realm 
concerning many grievances ſuffcred by his ſubjects in the execution of a Com- 
miſſion granted fo certain perſons fo2 getting of Salt-peter, his Pajcſties an⸗ 
ſwer (amongſt other things) was, that he had never an intention to make any 
application of his Pꝛerogative therein, further then might ſtand with the 


lawfull, and neceſſary uſe thereof, And further his Majeſty was pleaſed out ot 


his gracious care, and goodneſſe fo revoke and adnull all Commiſſions , o: 
grants made to any perſon o2 perſons; fo2 and concerning digging , and woꝛk⸗ 
ing of Salt-peter, intending to conſider of ſuch a courſe aiterwards, as the 
ſame might be made without any juſt cauſe of complaint, as by the ſaid royall 
anſwer(amongff other things) moze at large appeareth. In parſaance where- 
of, by the ſaid Kings commandment, Popham Chief Juſtite, and all the Juffi- 
ces of England, and Barons of the Exchequer, were aſſembled at Serjeants- 
Inne in Fleetſtreet, in December, in the ſaid fourth pear, to reſolve and certifie. 
what 


« B 
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Cap. 24. 


what Pꝛerogative the King had fo2 digging⸗ and taking of Salt peter in the 


Purveyors. 
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houſeg- buildings, 02 grounds of his ſubjects. that thereupon anew Commiſion 
might be made acco2dingly, who upon often conferences , and mature confide- 


ration reſolved as followeth, 

Firſt, where it was objected , that Gunpowder was in ven⸗ 
ted in Germany, within time of memo2y , in the reign of 
King E. 3. ſo as the King could not claim it by pꝛelſcription: 
and that befo2e the 31 year of the reign of Queen Eliz. (which 
was the peer after the Spaniſh Invaſion ) we, as pet, find not 
any Commiſſion oz licence granted by any King oꝛ Queen of 
this realm to any fo2 the digging oz taking of Salt⸗ peter: And 
in the ſaid 31 year of the ſaid late Queen, two Commiſſions 
02 Licences were granted, the one particular, to George 
Conſtable Eſquire,to dig, open, and wozk during the fpace of e- 
leven years fo2 Salt⸗peter within the Counties of Bozk, Not- 
tingham, Lancaſter , Nozthumberland , Cumberland, and the 
Biſhopꝛick of Durham, as well within our own lands, grounds 
and poſſeſſions, as alſo within the lands, grounds. and poſſeſſi- 
ons of any of our loving ſubjects within the Counties afo2e-: 
ſaid; and the conſtderatian of the Gꝛant was, that he ſhould 
deliver a great quantity of powder to be made by the ſaid George 
Conſtable, and pꝛovided foꝛ the ſtoꝛe of the Queens Majeffy at 
a lower rate, then was paid fo? it befoꝛe, with this further tlauſe; 
[ And further our will and pleaſure is, that the ſaid George Con- 
ſtable ſhall at his own p2oper coſts and charges erec , make up, 
And lay all mud wells, fables, and grounds whatſoever ſo dig⸗ 
ged up; ] whereupon it was inferred that no other buildings 
could be digged up by foꝛce of that Commiſſion , but only ſta⸗ 


In the Account, &c.from the 21 of 
April 18 E. 3. tor one year following 
Anno Domni 1 3 44.under the ticls 
ot Artificers and VWorkmen (inter a- 
lios, )Gunners 6.And of their wages & 
ſtipends per diem, it is ſaidſamonęſt 
orhers) Gunners i1x pence. Latine 
B ombardæ, Tormenta, Sclopi. 


Paſch. 49 E. 3. Coram Rege Rot. 
27. Oxon. Diverfi malefactores ve- 
nerunt ad Manerium, &c. cum Ar- 
cubus, Sagittis, Baliſcis & Goons, 

Vide Rot. Parl. 1 R. 2. nu. 38. 
William Captain of che Caſtle of 
Catherick, being charged for delive- 
ring it to the enemy, inthe reign of 
E. 3. without Commiſſion, anſwered 
(inter alia) that the enemies brought 
to battery thereof nine peeces des 
groſſes Cannons. 

Hollingth. fo. 453. 

Walking, 10 K. 2. 1366. 

Pol. Virgil. De Invent' rerum. 
fo. 2. c a. 11. 

Pancerellus Nova reperta. Tit. 18. 
pag 679. Anno Domini 1378. 

Jen More pag,196, Anno Domini, 
1382, 


bles. The other Commiſſion was generall, made unto George Evelyn, Ri- 
chard Hils, and John Evelyn, and extended thꝛoughout the Realms of England 
and Ireland, and all other the dominions of the ſame, as well within our own 
pꝛoper lands grounds, and poſſeſſions, as alſo within the lands, grounds, and 
poſſeſſions of any ofour ſubjects, with the like clauſe of the erection and repa- 
ration, as is afozelaid, without naming of Panſion houſes by expꝛeſſe 
wozds.and without any p2ohibition to the ſubject to dig.fo2 Salt⸗ peter in their 


own butldings oꝛ grounds. | 

As to the firſt , it was reſolved by all, That foꝛaſmuch as the taking of Salt- 
peter, was foꝛ the neceſſary defence, and ſafety ofthe Realm that the King had 
a right of pur veyance of it; and ould not be d2iven to buy it in fozain parts, 
which fozain P2inces might refrain. and ſo this Realm might want ſaffict- 
ent fo2 the defence thereof, to the great perill, and hazard of the ſame: but the 


Puryeyance of 
Salr-perer, 

See the t. part of 
the Inſtitutes, 
Magna Carta 
Cap. 2 L's 


King was to take it, fo the neceſſary defence of the Realm, accoꝛding to the 
limitations hereafter erp2eſſed; and it is no pꝛejudice to the owners of the ſoyl, 
foz the place that is digged muſt be made up again, and repaired in as good 


plightas it was beefo:e. 


Secondly, that this taking of Salt-peter in the buil- 2+ 


dings 02 grounds of the ſubject, being a purveyance as ts atozeſaid, is an inci⸗ 


dent inſeparable to the Crown, and cannot be granted, demiſed, 


02 tranſferred 


to any other, but ought to be taken only by the Rings miniſters, as other pur⸗ 
veyances ought, and cannot be converted to any other uſe, then fo2 the defence 
and ſafety of the Realm, foꝛ which purpoſe only the law doth give to the King 
this pꝛerogative; And it is not like to a mine of gold o2 filver in the ground of 
the ſul ject, fo2 there the King hath an intereſt in thoſe metals, and not pur- 
veyance only. And if the powder which is ſo made by the Kings Piniſters 
begin to decay, as it will doe within two oz thꝛee pears, then this either oughf 
to be changed fo? other, oꝛ ſold, and the money thereof comming to be employ⸗ 
ed foꝛ powder fo2 the defence of the Realm, and the Kings miniſters ought to 
make great p2oviſion of Salt⸗peter, fo2 that will laſt a long time, and when 


need 


Pl. Com. 236. 


Stanf. Pl. Cor. 
162. a. 


Stanf. Prer. 5. b. 


4 Rot. Pail. 
4H. 4. nu. 111. 
Eodem Anno 81. 
g H. 4.5. 

Rot. Parl. Anno 
go R. 2. nu. 3 1. not 
in print. 


Purveyors. Cap. 24. 


need is to make thereof gun⸗powder, which will be made Lefoze the Navy can 
be put in readineſſe, c. Thirdly, the Piniſters ok the King cannot in dig⸗ 


ging fo2 Salt⸗peter undermine, weaken, oꝛ impair any of the walls oꝛ founda⸗ 
tions of any of the houſes of the ſubjed be they Panſion houſes , oz Dut-hoales;, 


as Barns; Stables, Dove-houſes , Pills; 02 the like, netther can they dig the 


flooꝛ ofany Manſion houſe, which ſerves foz the habitation of man, becauſe his 


Manſion is the ſafeſt place of refuge. and ſafety of himſelf and his family , as I 


well in ſickneſſe, as in health, and his defence, as well in the night, as in the 


day, againſt felons , and misdoers, neither can. the Kings miniſters ** 
dig the floo2 of any Barn of the ſubject employed fo2. the ſafe keeping of ß 


n, May, ic. fo2 the floo2 of a Barn cannot be made d2y , 02 ſerviceable a⸗ 
gain ina long time, but they may dig in the floo2s of ſtables , and Oxehoules. 
ſo that they leave ſufficient room there fo2 the hoꝛſes, and other beaſts of the 
owner, and ſo that they repair the ſame again in convenient time , as well as it 
was befoze. They may alſo dig in the floo2s of cellers, and vaults, ſo that the 
wine, beer, oꝛ other neceſſary pꝛoviſion of the owner be not removed, oꝛ in any 
ſo2t impaired : And they may dig any mud wals. which be not the wals of any 
Manſion houſe, and in the ruines and decayes of any honles which be not pꝛe⸗ 
ſerved fo2 the neceſſary habitation of man. Fourthly ., they ought to make the 
places as well, and commodtons fo2 the owner, as they were befoꝛe. Fikthly, 
they ought not to wo2k in the poſſeſſions of the ſubject, but between the riſing 
of the ſun, and the going down of the ſame, ſo as the owner may make faſt the 
dooꝛs of his houſe, and put it in defence againſt misdoers. Dirthly, they ought 
not to place oꝛ fix any furnace, veſſell o2 other neceſſaries in any houſe oꝛ buil⸗ 
ding of the ſubject > without his conſent , noz ſo neer any manſion as he by it 
may receive any p2ejudice oꝛ diſquiet. Seventhly, they ought not to continue 
in one place above a convenient time, noꝛ return thither but after a long time. 


Laſtly, that the owner of the ſoyle cannot be refrained from digging , oꝛ taking 


of Salt⸗peter, fo2 the pꝛoperty thercof is in the owner of the ſoyl, and the King 
hath but the pur veyance thereof, and that every man might woꝛk that would, and 
then there ſhould be moꝛe plenty of powder, and at a cheaper rate. And theſe 


reſolutions are agreeable with that Maxime, That the Common law hath ſo 


admeaſured the Pꝛerogatives of the ing that they ſhould neither take away 
noꝛ pꝛejudice the inheritance ol any. And theſe Ponopolies being Malum in 
ſe, and againſt the Common laws, are conſequently againſt the Pꝛerogative of 
the king, fo2* the P2erogative of the King is given to him by the Common 
law, and is part of the laws of the Realm. Which reſolutions were delivered 
in wꝛiting by Popham Chief Juſtice unto the Kings Pꝛivy Councell, as the 
unanimous reſolution of all the Judges, and Barons of the Exchequer, and 
were by his Pajeſties Pꝛivy Conncell well allowed of, and app2oved, as Pop- 
ham Chief Juſtice repozted, Upon theſe reſolutions theſe conſequents doe 
follow. Firſt, if a man of his own Authoꝛity, 02 by colour of any Commiſſion, 
Licence, oꝛ Gꝛant, doth take upon him to take any Salt⸗peter in the buildings. 
oz grounds of any other ſubject to make thereof gunpowder, in any ſoꝛt to his 
his own uſe, albeit he cobenanteth, oz agrecth to ſerve the King of ſo many laſts 
of powder: yet ſeeing it is but a pur veyance, he cannot ſell any powder thereol 
made to any of the Kings ſubjects, oꝛ make any p2ivats benefit thereof: and if 
he doc. he may be indiced of digging, and taking of the Salt-peter at the Rings 
ſuit, * be grievouſlp fined and impꝛiſoned, fo? that it is a grand treſpas with an 
high hand. Secondly, the party grieved may have his Action of treſpaſſe, and 
recover damages fo: the treſpaſſe,. ic. accoꝛding to the quality of the treſpaſſe. 

a Complaints made againſt Purveyours in Parliament. 

b By the ſtatute of 9 R.2 all ſtatutes made concerning purveyoꝛs be confirmed, 
and to be put in execution, and that Juſtices of peace have power to hear and 
determine their offences, See the Fourth part of the Inftirutes, cap. 8. Art. 3 3.35. 
36, againft Cardinall Woolſey, 
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Cap. 25. 


CAP. XXV. 


Of Felony in wandring Souldiers and 
Mariners. 


1. A Il idle and wandring Souldiers or Mariners, or idle perſons 39 El ca. 17. 


wandring as Souldiers or Mariners , ſhall be reputed felons, 
and ſuffer as in caſe of felony. 
So as not only he that is a Souldier, oꝛ Mariner in deed , but he that is an 
idle wanderer, and takes upon him to be a Souldier oz Mariner, though in troth 
he be none, is in danger of this law;fo2, as the Pꝛeamble ſaith, they abuſe the 
name of that honourable pꝛokeſſion. | : 
2, Every idle, and wandzing Souldfer oꝛ Pariner, which comming from 
his Captain from the ſeas, oꝛ from beyond the ſeas; that ſhall not have a teſtimo⸗ 
niall under the hand of ſome one Juſtice of Peace ot, o2 neer the place where he 
landed, ſetting down therein the time and place when, « where he landed, and ths 
place ot his dwelling and birth, unto which he is to paſſe, and a convenient 
time therein limited fo2 his paſſage, is by this Ad adjudged a Felon. 


3. O; if he hath ſacha teſtimoniall, and ſhall exceed the time therein lf: 


mited above fourteen days, he is by this Ac a felon, unloſle he fall ſick by the 
wap, ſo asafter his recovery he ſetleth himſelt in tome lawfull courſe of life , oz 
reſozt to the place where he was boꝛn, o2 was laſt abiding ; but in both theſe 
two caſes he muſt be a Souldier oz Pariner in deed, 

4. Il any ſuch idle aud wandzing Souldier, oꝛ Mariner, oꝛ other idle perſon 
wandzing as Souldier oz Par iner, ſhall fozge oꝛ counterfeit ſuch teſtimoniall, 
he is by this Act a Felon, | | 

5+ Oꝛ il he ſhall have with him oꝛ them any ſuch teſtimon iall koꝛged oꝛ coum⸗ 
terfeit, knowing the ſame to be counterfeit oꝛ foꝛged, he is alſo by this Act a fe- 
lon. And in both theſe laſt caſes , as well he that is a Souldier oꝛ Mariner in 
peed, as he that is none, is in danger of this Act. | 

And the offender againſt any of the Articles of this Statufe thall not have tha 
benefit of his Clergie. | 

Juſtices of Aſſiſe, Juſtices ot Gaole delivery, and Juſtices of Peace , have 
power by this Ac to heare and determine the ſaid felontes, 


But if ſome honeſt perſon valued in the laſt Subſidie to ten pounds in goods. o 


Fotty ſhillings in lands, oꝛ ſome honeſt kreeholder, as by the ſatd Juſtices ſhall be 
allowed, will be contented befoze ſuch Juſtices to take him o2 them into his ſer: 
vice fo2 one whole peare, and will become bound by recognizante, as the Statute 
doth appoint, then they ſhall not pꝛoceed any further againſt him, unleſſe ſuch 
perſon retained depart within the year, without the licencs of him, that ſo retai⸗ 
ned him; and then he is to be tndiced, tried, and judged as a felon, and not to 
have the benefit ol his Clergie, 5 
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** 
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18 H.6.cap.19. 
5 Eliz. cap. 5. 
extendeth it to 
Mariners and 
Gunners. 


® By the ſtarute 
of 5 R.2.cap.11. 


Seethe Writin 
the Regiſter 191, 
directed to the 
Se rjeant at armes 
5 R. 2. cap. 10. 
Rot. Parl. 5 H. 4. 
nu. 29. the like 
for keeping of 
Caſtles & Forts. 


Rot. Parl. 5 H. 4. 
nu. 24 25. 


2E. 6. cap. 2. 
renued 4 & 5 Ph. 
& Mar. Cap.3» 
1 Ja. cap. a5. 
7 H.. cap. i. 
3 H. 8. cap. 5. 


Lib 6. fo. 27. Caſe 
de fouldiers. 
Dier 4 Eliz. 211. 


CAP. 1 
Of Felonie in Souldiers that depart from their 
Captaines without licenſe. 


retainer of Souldiers whereunto that Act referreth, is utterly altered: 5 
fo2 then Knights oꝛ Gentlemen expert in war, and of great revenues and 
livelihood in their Countrey, covenanted with the King to ſerve him in his war: 


I. His Statute is become of little foꝛce oꝛ uſe : fo2 the ancient manner of 4 


fo2 ſuch a time with ſucha number of men: and the Souldiers made their cove⸗ 
nant with their Leaders oz Paſters, and then they were muſtered befoze the 


Kings Commiſſioners, and entred ol Recozd befoze them; and that was certi: | 2 
fied into the Trchequer;and thereupon they took their wages of the u ing as it 
appeareth by many pꝛeſidents of the Exchequer, and may be gathered by the pꝛe. 
amble and body of the Act, and by the Regiſter, where it appeareth, that a Writ © 
was framed upon that Statute directed to a Ser jeant at Armes ad capiend con- 


ductos ad proficiſcend in obſequium, &e. And this was thought an excellent 
Pilitary policy, that the ſouldiers, (part whercof were ot their own tenants) 
ſhould be choſen and led by Knights and Gentlemen of quality of their own: 
Countrey, with whom they muſt fight in war, and live withall in peace, when 


they returned into their countrey, in reſpec whereof, the ſouldier would the moe 


cheerfully and obediently follow his Leader, and the Leader would the moze re: 
ſpecfully and lovingly uſe his ſouldier when he is abꝛoad. See the ancient 
fo2me of Commiſſions fo2 arraying and muſtering of men in 5 H.4, 

By this Act the benefit of Clergie was not taken away from the Delinquent, 


The Statute of 2 E. 6. cap 2, extendeth only when the ſouldier departs after f 


that he hath ſerved the King in his war: And ſuch an offender ſhall not en joy the 
benefit of his Clergie. 


If any Soldier being no Captain, immediately retained with the 
King, which ſhall be in wages and retained, or take any preſt to ſerve © 
the King upon the ſea, or upon the land beyond the ſea, depart out of 
the Kings ſervice without licence of his Captain, that ſuch departing 
be raken,deemed,and adjudged felony. And that all the Tuſtices ineve- 


ry ſhire of England, where any ſuch offenders be taken, have power to 
enquire of the ſaid offences, and the ſame to hear, and determine, as 
they doe and may doe of felony, &c. expreſſed in the Kings Com- 
miſſion to them made, as though the ſame offences were done in the 
ſame ſhire; and alſo that the departing of ſuch Soldiers, and alſo their 
retainers, if it be traverſed, be tried in the ſame ſhire, where they be 
for ſuch a cauſe arreſted, and arraigned. 

Both theſe Acts of 7 H. 7. and 3 H. 8,are perpetuall Ads, foz this woꝛd 
[King] includeth all his ſucceſſion, 


C Without licence of his Captain. } She gatute of; H. 8. is 
without licence of the Kings Lieutenant there. 


IJ. That all the Juſtices in every ſhire of England, where 


any ſuch offenders be taken, &c. This Act of 7 H. . extends to all the 
Kings Juſtices in every ſhire, viz, Juſtices of Aſſiſe, Gaol Delivery, Oier * 
and Terminer, and of the Peace, And if the offender be taken in the County 
where . 


1 
R , = 
6. Cap..26. Departing of S ouldiers, Oc. 87 
” Where the Kings Bench ſet,he may be indiced, xc. there: but this tlauſe tu 
= , 3 H.8. is reſtrained to Juſtices of Peace. This clauſe in both the ſaid fa: 
tutes is cumulative , and foz moꝛe ſpeedy p2oceeding with the offender, But 
admtt the offcnder be never taken, yet may he be indicted of felony in the Coun: See Scanf,pl.cor; 
ty where the departure was, and if he appear not, hs may be outlawed, foz by ' fo.168.c, 
the firſt clauſe.the offence-is made felony, andthe ſecond clauſe is affirmative, 
and not p2ivative. | 
"SY os ' 4 1 ” Wy 6 IF, ao +Y * 7 | 
C He or they ſo offending ſhall nqt enjoy the benefit 
of his Clergy. ] Ehis bꝛanch in the Ad of 711.5, is general; but in the 
Act of 3 H. 8. there is an exception 6 5 of the like bꝛanch, viz. of men being 
within oꝛders of holy Church. So as it differeth much. whether he be indiced 
upon the one ſtatute,o2 the other. | 
But obſerve what purifhment theaurient law of England, infliced upon 
Souldiex that departed from the Kings. Pott, both befo:e,« ſings the Con 
Item qui fugiet a dowino,yel ſocio fuo; pro timiditate belli, ee 


| uglet a 5 | | Lamb. Inter 

ductione Heretochii ſui in expeditione navali, vel tefreftri, perdat omne quod leges Edeyardi 

ſuum eſt, & ſuam ipſius vitam, & manus mittat dominus ad rerrath quam'el antes fo. 36. | 

dederat. Fo? the expoſition of Heretachius and Hereſlite. [ee the Fourth part of — 

the Inſtitutes, cap. Court de Chivalry. 217 2 M exe ilicæ. 

Nou concerning Armour, Arms, Charges of ſouldiers, muikering of them, 

tt. See the ſtatutes in pꝛint of Confirmar. Cart. 25 E. 1. Vet. Magna Carr; 

2. parte, fol. 35. 1 E. 3 gap. 5. ! 8 E 344. 2. 25 E. 3. cap.8. 4 H. geap.i 3. 11 H. y. 

cap. 2. and 3 H. 3. ca. 5. and 4 & 5 Ph. & Mar. cap. 3. fo2 appearing at muſters, 

tc. But 4 & 5 Ph, & Mar. cap. 2. at: Act fo; having of Yozle; Armour, and 

weapon is repealed by the ffatute of 1 Ja. ca. ꝶ7777 -hig 

An Act not in pꝛint, Rot. Parl. Anno 5 H. 4. nu. 2 4, 25. fo; atraying and muſte⸗ 

| Ffing of men s ld watching of Beacons.æc. ig F297. } ads « Bey 
; ' Recowws of Partiament, 4 H. 4. nu. 48. 7 H. 4. nu. 1 24.1 H. g. nu. 17. lie 20 

f Book Caſes. 48 E. 3. 3, 4. 21 E. 4. 17. per Catesby: gE4426dib,7e ſo.7. s- 

r See the Second part of the Inſtitutes, Confirmar;Carr, eap. 5. ubĩ ſupra. 

1 Vide Paſch, 16 E. 2. Phelip Maſter del Hoſpit. de S, Katherins caſe, in libro 

mceo fo. 8g. b. a £1 RE 30S 
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CAP. XXVII. 


Of Felony to marry a ſecond husband 
or wike, the former husband or wite - 
| living. | 


F any perſon or perſons within his Majeſties Dominions of Eng- 
land and Wales, being married, doe ar any time after marry an; 
perſon or perſons, the former husband qr wife being alive, tha 
then every ſuch offence ſhall be felony, &c. | = 
This is the firſt Aa ol Parliament that was made againſt Polygamy. po: 
lygamia eſt plurium ſimul virorum, uxorumve eonnubium. ' 
The difference between Bigamp, oz Trigamy., xc; and Polygamy is, Quiz © 
Bigamus ſen Trigamus,&c.. ct qui diverſis temporihus, & ſucceſſive duas, en 
tres, &. ux ores habuit. Polygamus, qui duas vel plures fimul daxic uxores. 


C If any perſon. ] This Law is generall and ertendeth to all per: 
ſons, of what eſtate, oꝛ degree loever, - | oo beech 2 205 
See the 1. part - Af the man beabove the age of ſourteen, which is his age of tonſent, and the 
of the Inſtitute: Woman above the age of twelve, which is her age of content - though they by 
Sec. 104, within the age of one and twenty, are within the danger ol this law, which 
appeareth. by this, that this Act extendeth not to a fozmer marriage mads with: 

in the age olconſent, as hereafter ſhall appear, | oe | 


C Being married,8c.] Thisertendeth to a marriage de facto, oz 
voydable by reaſon of a pꝛetontract, oz oł conſanguinitp, oꝛ of affinity, o2 the like: 
fo2 it is a marriage in judgement of law untill it be avoided , and therefoze 
though neither marriage be de jure, yet they are within this ſtatute, 


C Doe at any time marry. ] This ſecond marriage is meerly * 
void, andyet it maketh the offender a felon. . 

And the party and parties ſo offending , ſhall receive ſuch and tke 
like proceeding, triall and execution in ſuch County, where fuch 
perſon or perſons ſhall be apprehended, as if the offence had been 
committed in ſuch County, where ſuch perſon or perſons ſhall be ta- 
ken or apprehended. 


See befo:e the expoſition of the ſtatutes of 7 H.7. and 3 H,8. concerning de⸗ 
parting of ſouldiers, ic. 
1 Out of the generality of this law, there be Five exceptions: Firſt , it ex- 
Caleation. 7. The tendeth not to any perſon oz perſons, whoſe husband oz wife be continually 
opinion of the TFemaining beyond the ſeas, by the ſpace of ſeven years together. By this 
Doctors. bzanch notice ts not materiall, in reſped of the Commoꝛancy beyond ſea, 
Pains caſe lib. 9. Secondly, it extends not, when the husband oz wife ſhall abſent him oꝛ her 
n ſelf, the one from the other, by the ſpace of ſeven years in any parts within his 
Pajeſties Dominions:the one of them not knowing the other to be living with- 
in that time, Here notice is mater tall, in reſpect the Commozance is within 


the Realm, 
Thirdly, 


1 Ja. cap. 11, 


Cap. 27. Polygam 9. 

Thirdly,no2 to any perſon oꝛ perſons, that at the time of ſuch marriage be 
vivoꝛced by any ſentence had in the Eccleſtaſticall Court. 

Chere be two kinds of divozces.theone that diſſolveth the marriage a Vinculo 
matrimonii; as fo2 p2econtrac, conſanguinity, ic. andthe other 3 menſa & tho- 
ro; as foꝛ adultery, becauſe that divoꝛce by reaſonof adultery, cannot diſſolve the 
marriage à vincalo matrimonii, foz that the offence. is after the jaft and laws 
full marriage. This bzanch in reſpec of the generality of the —— pꝛivt. 
ledge the offender from being a felon., as well in the caſe ol the divozte 3 
menſa & thore; as where tt ts 3 vivcalo matrimonii, and pet in the caſe of the 
divozce a menſa & thoro, the ſecond marriage is void, living the fozmer 
wife 02 husband. And if there bob a — a vinculo matrimonii, and the — 
verſe party appeal, which is a continuance of the —.¹ marriage , and 
pend the ſsntence , yet after ſuch a divozte, the "this branch, is no f 

within this fatute, in reſpec of the generality 0 of this - Atthong 
marriage be not lawfult, 

Fourthly, no; toany perſon 02 perſons, where the fozmer marr e is by en. 
tence in the Eccle ſiaſticall Court "Declared to be void and of no Wis 

Fifthly , noz to any perſon oz perſons, fo2 oz by reaſon of ay couner 
marriage made within age of conſent : Yereby it rad 
of —.— intended that this Act ſhould extend to perlon above the a6 
of 

At tho man be above fourterh, and the wife under twelve, or it the wite be 
above twelve, and the man under fonrteen , yet may the Er 46 
bove the age of conſent, diſagree to the eſpowſals; as well as 
under the age of conſent ; fo2 the advan of difagreement 1 e eee 4 


call, And io it was refolvedbythe Judges and Civilidins; Trin. 47 Elz. Tris. 43 Bü- 


Kings Bench, in a Writ of Erro; between Bab ington and Warner. Do as t —— 
1 age of conſent, tt is no fozmer marriage 896 his K Wark. 


"ihe offender againtt this ffatnte may have the benefit of his Clergy, © 

"If he bea Nobleman and W oꝛd of Paviiament, he ſhall be * his Peer | 
albeit there bs no pꝛoviſſon ſpeciall foz it: foz of common tight, is 
ſay itonce fo2 all) in caſe of treaſon, telotty, and mifpztiion of 2 02 of ew 
ny (as hath been ſaid befoze) he is to be tried by his Peers. 

A find that by the ancient law of England, that if any Chriſtian mam did Marriage find 
marry with a woman that was a Jew ; oz a Chziſffan woman that married won by 
with a Jew,it was felony.and the party ſo offending ſhould de burnt alive; l.. 

Contrahentes cum Judzis, Judzabus, Pecorantes, & Sodomitt i in terra vivi 
confodiantar, & e. Fleta lib.1 502.35, f. Comratientes; 


t Jac.c2.31. 


Levic.cap. 13. 
Numb. cap. 7. 
Regiſt. F. N. B. 
234. Br̃e de Le- 
proſo amovendo 
Bract. lib, 5. 
f.4u1.2. 
Brit-fo0.39.88, 
Fleta Ii. 5. ca. 39. 
22 E. 3. Rot. 
Clauſ.z.parte' | 
nu. 13. 


of goods, chartels, lan 


* 
— 
n 
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CAP. XXVII. 
Of Felony for any having a Plague ſore 


upon him; contrary to commandment 
I goeth abroad, &c. 


IF any perſon infected with the plague, commanded (by ſuch per- 
ſons as are appointed by the Act) to keep houſe , ſhall contrary to 

ſuch 1 wilfully and contemptuouſly goe abroad, and 
ſhall converſe in company, having any infectious ſore upon him un- 
cured, ſuch perſon ſhall be adjudged a felon. | | 


This is folony,albeit no other Fauna means be infected , fo2 this ſta⸗ 
tute was made to pꝛevent the moſt hozridand feavfull infection ok the plague, 
The law was generall, and extended to all eſfates and degrees whatſoever, and 
was grounded upon the law of God: and the reaſon ofthe law of the Realm is, 
that the infettious ſick ſhould be removed. from the whole, The party offending 
might have had tho benefit ol his Clergy, . 1 by 70 206 27 5:70 
Pere is arare P2oviſo, I hat no attainder of felony by vertue of this 
Act, ſball — — —— of blood, or forfeiture 
s; tenemenrs, or hereditamentss. 
In this Pꝛoviſo theſe things are to obler ved: Firft , that by the avoyding 


bol the coꝛrupt ion of blood, the wives dower is tmplicdly ſaved: foꝛ where the 


* Nora; 


heir ſhall inherit, the wife ſhall be endowed againſt the heir, Secondly, that 
there ſhall be no fozfeiture of goods, oꝛ chattels, which is rare, and the like wg 
have not obſerved betoꝛe, and by conſequent the offender may make his Will 
and Teſtament; and ifhe doe not, the Dzdinary ought to grant adminiffration 


bk the goods and chattels, as he ought to doe in other caſes. 


Theſe woꝛds [to any attainder or] muſt be omttted, and the ſenſe to be, to any 
toꝛruption of blood, foꝛ (as it is pꝛinted) it is, that no attainder of felony ſhall 
extend to any attainder,&c. 

This Aa is become of no fo2ce foz want of tontinuante, and is expired ſince 
— wꝛote this chapter, therefoze to be put out of the charge of the Juffices of 

ace, . 


Cap, 28, 


: 9 
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Cap. 29. 
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CAP. TT 
Of Felonie in Jaylers by dures of Impri- 
ſonment, &c. by ſtatute, and by 


the Common law. 


[: it happen that the keeper of the priſon, or underkeeperby roo 


great dures of impriſonment, and by pain make any priſoner that he 


hath in his ward to become an * Appellor, againft his-will, and 
thereof be attainted, he ſhall have judgement of life and member. 


Befoze the making of this ſtatute, if a Jayler had by dures of impꝛiſon⸗ 
ment made his pꝛiſoner become an Appꝛover, to appeal honeff men fo2 his own 
pꝛivate, ot᷑ intent to have of their goods, when they were committed to his cuſto⸗ 
dy, and to retain them in pꝛiſon without being let to mainpꝛiſe, and the Appel⸗ 
tees upon his appeal be hanged : this is felony in the Jayler by the Common 
law: but if the Appellees were acquited , then it was no felony , but a great 
miſpꝛiſion in the Jayler which was one of the cauſes of the making of this 
Att: foꝛ by this Act, if the pꝛiſoner become an Appzover againſt his will, whe- 
ther the Appellees be acquited, oꝛ attainted, oꝛ after the appꝛovement not P20« 
ceeded with, and whether the appꝛovement be true oꝛ falſe, ſo it be by dures of 
impꝛiſonment. and againſt the will of the pꝛiſoner, it is Felony, * Foz it is 
not lawfull foz any man fo excite oz ffir any other to a julf accuſation, com⸗ 
plaint oꝛ lawfull ſuit, fo2 Culpa eſt ſe immiſcere rei ad ſe non pertinenti; (and ſo 
was it reſolved Mich. 7.Ja. in the Starchamber, in Dir John Hollis his caſe, 
by the whole Court) much moꝛe to doe it by dures of imp2iſonment, moſt of all 
by a Jayler, who hath the cuſtody of the pꝛiſoner committed to him, to enkoꝛce 
him by dures to become an App2over. And therefoze this law hath made it fe- 
tony in the Jayler oꝛ Under-jayler. 


C Keeper of the priſon, or Under-keeper, ] It he be keeper, 
o2 Under⸗keeper, de jure, 02 de facto, by right oꝛ by w2ong , he is within the 
Purvien of this ſtatute. 25 : 


(C By too great dures of impriſonment. @very impziſon- 
ment is taken and deemed in Law duritia, dures 2 a little addition to it by the 
Jayler is too great dures in this caſe. 


To become an Appellor.] That is, an Appꝛober. 


* Againſt his will.] That is, when the pꝛiſoner never would have 
done it of his own will, if the Jayler, oz Under-jayler had not enkozced him 
thereunto. 


C Judgement of life Or member. j * Thheſe woꝛds doe imply 
felony. Foz this offence, the offender ſhall have the benefit of his Clergy, 

b Jfthe Jayler keep the p2iſoner moꝛe ſtraitly then he ought of right,where- 
of the pꝛiſoner dycth, this is felony in the Jayler by the Common law, And 
this is the cauſe, (as bcfoze hath been ſaid) that if a p2iſoner die in p2iſon, 
the Coꝛoner ought to ſet upon him. Doe befoze Cap. Petit Treaſon fo. 34. how 

ziſoners are tobe demeaned, 


Vow 


14 E. 3. cd. 0. 
Geol in French 
is a priſon, Geo- 
lier a keeper of 
a priſon, Angli- 
ce, a Jayl,or 
Jay ler. Wn” 
An Approver⁊ 
3 E. 3· Cor. 295. 


18 E. 3. Cor. 27 2. 


1 E. 3. ca. 14. 
20 E. 3. cap. 53. 

1 R. . ca. 4. 
W. I. cap. 36. 

11 H. 4 2.91. 
22 E. 3. 15. 

See the expoſiti- 
an of W. I. c. 28. 
a Mich. y Jacobi 
in Curia ſtellat. 
Sir John Hollis 
caſe. 


11 H. 4. 73. ſimile 
13 E. z. bar. 253. 
mile. 


W. z. cap. 3 4. 
28 E. 3. ca. 3. 

13 R. 2. ſtac. 2c 
cap.z3. 

1 E. 2. De frang. 
priſonam. 

9 E. 4. fo. 26. 

Br. Cor. 203. 

b Britton fo. 18. 
Fleta lib. i, c. 26. 
Verſus finem. 
Mirror cap. 1. 
$.9. De homici- 
dio. 


92 Tranſportation of Silver. Cap. 30, j1. 
14 E.. el. 10 How Gaoles are rejoyned and united to the office of Sherils, ſee this 
| 5 H. 7. e. 10. ffatute of 14 E. 3. ca. 10. 19 H. 7. ca. I o. Lib. . fo. 34. Muttons caſe, Adde thereun⸗ 


Li. 4. fo. 3 to Rot. Parl. 18 E. 3. nu. 4 3. and ſo was it decreed in Forteſeues caſe , in the Ex. 


Ar chequer chamber, Anno 2. Car. Regis. ä 
r * 407 . 
— 2 Cu. Regis in the Exchequer Chamber. Forte ſcues caſte 


CAP. X XX. | 


Of Felony by bringing in, payment, or 
receipt of certain money. 


3 H. S cap. r: T is felony to make, coin, buy, or bring in, and put in payment, 
, &c. any Galley half pence, Suskyn, or Dotkyn. | 
m7. Che reaſon of this law was, foꝛ that theſe moneys were baſe, and not of the 


Allay of Sterling, which was (amongſt others) the cauſe of the making of the 
9 H. 5c. 5. Stat. a. generall law of 9 H.5.cap.6. Stat.2, 
2 H. 6. ca. i. It ts felony to pay, o2 receive foꝛ payment any money called Blanks. Foz 
the better underſtanding of this ſtatute , it is to be known , that theſe Blanks 
were white money copned by King H. 5. in France after his vicozy at Agin⸗ 
tourt, and league with France whole ſtyle then was, Rex Angliæ, Regens & hæ- 
res Franciæ. And they were called Blanks oz Whites in reſpec of the colour, 
becauſe at the ſame time he coyned alſo a Salus in gold, the Salus, being of the 
value of twenty two ſhillings, was of the allay of ſterling: but the Blanks, which 
were much mo2e common. being each of them valued at eight pence , were not 
of the allay of ſterling, and therefoze they only were decried by the ſaid Act of 
2 H. 6. 
See the Second part of the Inſtitutes. Artie. ſuper Cartas. cap. 20. 
Foz either of thele offences of felony the offender may have his Clergy. 


— — 


CAP. XXXI. 


Of felony for tranſportation of Silver, or im- 
portation of fall or evill money, &c. 


— 


gucrror c. . 9.3. La 
Inter les Articles D Efendue fuit que aul Argent ſerra tranſport hors del Realm. 


l bh This was the ancient law of England long befo2e the Conqueſt. 

Rot. Parl. 1 E. 3. At the Parliament holden Anno 17 E. 3. as well the tranſpoꝛtation 

au. ij. not printed, of filver, as the tmpoztation of falſe and ebill money, is onaged by authoꝛity of 
that Parliament to be Felony. And alſo if the ſearchers mentioned in the Ac 
bs aſſenting to the bzing ing in of falſe money, oꝛ willingly ſuffering ſilver oz 
money to be tranſpozted, it is alſs mads Felony. But becauſe this Act was ne⸗ 
ver pꝛinted noꝛ tranſlated into Engliſh, and foz that there be other things obs 
ſervable.enaced thereby, wozthy to be known, we will tranſcribe the ſame, De 

verbo in verbum in proprio Idiomate. 


SY WW SS * CY wx 


Cap. zl. Tranſportation of Silver. 


Le Parliament tenus a Weſtm. a la Quinzeme de Paſch. 
du raign noſtre Seignior Le Roy Edward Tiers apres 
le Conqueſt Dys & ſeptiſme. 


Tem accorde eſt de faire une Monoie des bones Eſterlings en En- 

gleterre du Pois && del * Alay del auncient Eſterling que avera ſon 
cours en Engleterre entre les Grand && la Comune de la terre, & la que- 
le ne ſerra portes hors du royalme dengleterre en nulle manere, ne pur 
queewnque cauſe que ceo ſoit. Et en caſe que les Flemings voillent 
faire bene monoie dargent groſſes ou autres accordant en alay es bones 
efterlings, que tiel monoie eit cours en Engleterre entre Merchand & 
Merchand & autres qi la vodroient reſceure de lour bone gree , ißint 
que nul argent ſoit portes hors du Meialne. 

Item eſt accordes & aſſentus, que bones gents & loialx ſotent aſ- 
ſfignes es Ports de miere, & ailours, eu miefter ſerra, de faire la ſerche 


que nul argent ſoit portes hors du Roialme en monoie n autrement, 


forſpris que les Grand quant ils vont per dela qils penſent aver veſſeals 


dargent pur ſer vir lour hoſtels : Et que nul ſoit cy hardy de porter 


* 


fauſſe & malvois monote en Roialme, ſur paine de forfeiture de vie &. 


de membre, & a faire eſchanges a ceux qi paſſeront la miere d'or pur 
lour bones Eſterlmgs a la value. = 1 
Leem aſſentus eſt & accordes, que les dits Sercheours,per cauſe qils 


ferront lour offices plus diliagement & plus lꝛialment, * ils eient la tierce 


partie de tote la fauxe monoie, qils purront trover porte deins le Rotalm 
« lour proffit demeen : Et en meſme la manere eient la tierce partie de 
la bone monoje quele ilz, troyeront en la miere paſſent hors de 
la terre. Et encaſe qils ſoient troves negligents ou rebealx a tieux ſer- 
ches faire, * que lour terres & tenements, biens & chateux ſotent ſeiſes 
en la main le Roy, & lour corps pris, & detenus tanque ils eient fait 
fine au Roy pur lour diſobeiſance. Et en caſe quils ſoient * aſſentants de 
porter tiels fauxe monote , & de ſueffrire ſachantement largent ou mo- 
noie autrement, ( forſpris ques les Grandz,quant ilz, vont per dela qils 
penſent aver cveſſeals dargent pur ſervir lour hoſtels come de ſuis eſt dit) 


eſtre meſnes hors du Roialme, eient judgement de vie & de membre. 


ew, 1 is accorded to make money of good Sterling in England of 
the Weight and Allay of the ancient Sterling, which ſhall be 
currant in England between the Great men and Commons of the Land, 
and the which ſhall not be carried out ofthe Realm of England in any 
manner, nor for any cauſe whatſoever. And in caſe, that the Fle- 
mings will make good money of ſilver groſſe or other,accordi — 
| O allay 


. 
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See Britton 
cap. 5. fo. io.b. 
Ceſt allay eſt ſos 
lonquele forme 
& uſage del 
Realm. 
Mirror ca. 1. G. 
before the 3. 
Conqueſt. 

& cap.1,9.6. 

& cap. 5. H 1. 

See inter leges 
the lſtani. c. 14. 
Canuti ca. 8. 
Fleta lib. 1. c. 22. 
Glanv. Ii. 14.0.7. 
Of what weight 
and allay the 
Kings mone 
call be. , 

25 E. 3. ca. 13. 

9 H. 5. ca. 11. 
Se e before cap. 
Treaſon. Verb. 
Sa monye. 

See the ſecond 
part of the Inſti. 
tutes. Artic. ſuper 
Cartas cap. 20. 

Y This is Longs 
See the like in 
the ſecond pare 
of the Inſticures. 
1 E. z. De frangi · 
bus priſonam. 
14 E. 3. 10. Kc. 
c The reward of 
the Scarchers 

if they be dili- 
gent, &c. 

d The puniſh- 
ment of them if 
they be negli- 
gent, &c. 

e Their aſſeat to 
the bringing in 
of falſe money, or 
wittingly to ſuf- 
fer lilyer, or mo- 
ney, &c. to be 
tranſported, is 
Felony, 


allay of good ſterling, that ſuch money ſhall be currant in England 
berween Merchant and Merchant, and others, who of their own ac- 
cord will receive the ſame, ſo that no ſilver be carried out of the 
Realm. | 

ſtem „It is accorded and aſſented, That good and lawfull men be 
aſſigned in the Ports of the ſea, and elſewhere, where need ſhall be, to 
make ſearch, that no ſilver be carried out of the Realm in money or 
otherwiſe , (except that the Great men may whenthey goe out of the 
Realm, have ſilver veſſels ro ſerve their houſes ) And that none be fo 
hardy to bring falſe and ill money into the Realm upon pain of 
forfeiture of life and member, and ro make exchanges with them, 
that ſhall paſſe the ſea ,of gold for their good ſterling to the value. 
. Ttem, It is aſſented and accorded, that the ſaid Searchers, becauſe 
they may doe their offices more diligently and more lawfully , 
ſhall have the third part of allthe falſe money that they can find to 
be brought into the Realm for their own benefit; And in the ſame 
manner they ſhall have the third part of the good money which 
they ſhall find upon the ſea paſſing out of the Realm. And in caſe 
they ſhall be found negligent or diſobedient in making ſuch ſear- 
ches, that their lands and tenements, goods and chattels ſhall be ſei - 
ſed into the Kings hands, and their bodies taken and detained un- 
till they have made fine to the King for their diſobedience. And in 
caſe they ſhall be aſſenting to the bringing in of ſuch falſe money, 
or wittingly ſhall ſuffer ſilver or money (except veſſels of ſilver for 
the Great men when they goe out of the Kingdome to ſerve in their 
houſes, as before is ſaid) to be tranſported out of the Realm, they 
ſhall have ſudgement of life and member. 
The offenders in caſe of felony made by this Act may have the benefit of 
their Clergy. | 


Tranſportation of Silver. Cap. zi. 
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Cap. 32. 


LE 


CAP. XXXII 


Of Felonie for carrying of VVooll, VVoollels, 


Leather, or Leade out of the Realme. 


Wools, Leather, Woolfels, or Lead, out of the ſaid Realme 

and Lands, upon paine of forfeiture of life and member, nor ſhall 
tranſport any of the ſaid Wares or merchandizes in the name of mer- 
chant ſtrangers, nor ſhall ſend or hold their ſervants, &c. in the parts 
beyond the ſea to ſurvey the ſale of the ſaid wares or merchandizes, or 
to receive the money comming of the ſale ofthe ſame, nor take pay- 
ment of gold or filver, nor of any other thing in recompence or com- 
mutation, or in the name of payment in the parts beyond the ſea out of 
the Realme and lands aboveſaid of merchandizes ſold in England, Ire- 
land, or Wales, touching the Staple, but that all ſuch payment ſhall be 
made in gold or ſilver, or merchandizes in England, Ireland, or Wales, 


N O Merchant, Engliſh, Welch, or friſh, ſhall carry any manner of 


where the contract was made, upon paine of life and member. 


That no Merchant privie nor ſtranger, nor any other, of what condi- 
tion that he be, go by land or by water towards wines, or other wares 
or merchandizes coming into our ſaid Realme or Lands, in the Sea, nor 
elſewhere to foreſtall or buy the ſame, or in other manner to give ear- 
neſt upon them, before that they come to the Staple, or to the Port 
where they ſhall be diſcharged; nor enter into the ſhips for ſuch cauſe, 
till the merchandizes be ſer to land to be ſold, upon paine of loſſe of life 


and member. 


No Merchant privie, ſtranger, or other ſhall carry our of our Realme 
of England, Wools, Leather, or Woolfels ro Barwick upon Twede, 
nor elſewhere, nor into Scotland upon the like paine, nor that any 
Merchant, nor any other ſell his Wools, Woolfels, or Leather, to any 
of Scotland, nor to any other to carry into Scotland: upon the like 


aine. 


Ifthe Merchants or other people of Ireland or Wales, after they be 
inthe ſea with their merchandizes , do paſſe to any place, other then to 


the Staples in England: it is felony. 


No Merchant, or other ſhall make any conſpiracie, confederacy, &c. 
or ill device in any point, that may turn to the impeachment , diſtur- 
bance,defeating,or decay of the Staples, &c. and if any do, and be there- 
of attainted before the Major and Miniſters of the Staple, or other 
whom the King ſhall aſſigne, he ſhall incurre the paine of loſſe of life 


and member. 


Item, ou auterſoitæ fuit orden en * leſtatuts de Leſtaple que nul Englois 


paſſera la mere ove leynes, quire, pealt & Januts ne per auter ſur peine de for- 


feiture de vie & member teres & tenements,biens et chateux: Eſt accord 


que la forfeiture de wie & member ſoit ouſte de tout en leſtatute de Leſta- 


Z 


ple, 


27 E. 3. cap. 3. 
the ſtatute of che 
Staple. 


Mirror cap. I. 

$ 3. Inter les are 
ric. per vieles 
royes ordeins. 
Deſendu que nul 
ne ameſnaſt leyne 
hors del realme. 


Cap. 11. 


Cap, 12. 


Cap. 28. 


Cap. 25. 


38 E. 3. cap. 6. 
27 E. . ca. 3, &c. 
ſtar, Stapulx . 


18 H.6. cap. 15. 
Stanf. Pl. Cor. 
37. b. 


a Compoſ. de 
ponderibus vet. 
Mag. Carta, 

2 part.fo.z1, 
Saccus lanæ. 
Rot. Parl. 2 E. z. 
nu. 53. 

b Compoſit. de 
pendcribus, ubi 
ſupra. 


Tranſportation of VVooll. Cap. gꝛ. 


ple, & que nul home ſoit impeach per tiel forfeiture de ie & member, ci. 
bien in temps paſſe come avenir, la forfeiture des terres & tenements, biens 
& chateux eſteant en ſa force. The ſame in Engliſh. 


Alſo, where heretofore it was ordained in the ſtatutes ofthe Staple, "7 
that no Engliſh man ſhould paſſethe ſea with Wools, Leather, Wool. 


fels, nor by other, upon paine of forfeiture of life and member, lands 


and tenements, goods and chattels. It is accorded that the forfeiture 
of life and member be ouſted in the whole in the ſtatute ofthe Staple, 
and that no man be impeached by ſuch forfeiture of life and member, 
as well in times paſt, as to come, the forfeiture ofthe lands and tane- 


ments, goods and chattels, being in his force. 


By the exp:eſſe letter of the body ol this Law, the foꝛfeiture of life and mem: 3 
ber is ouſted de tout in the ſtatute: therefoe it is holden, that the felony is taken 
away thꝛoughout the ſtatute, but the fo2feiture of lands and goods remaineth bs 


the expꝛeſle letter of this Act, 


By the Statute of 18 H.6. No man ſhall:carry Wooll, or Woolfels, 
out of this Realme to other places, then to the Staple at Callice, without 
the Kings licenſe, upon paine of felony, &c. And that as well Commiſ- 
ſioners aſſigned, as the Iuſtices in every County where ſuch Wook | 

and Woolfels ſhall be ſo carried out, have power and authorityto en- 


uire of the premiſes, and them to hear, and determine, &c. 1 

But this Act extendeth not to Mools which ſhall paſſe the ffrait of Marrole. 
And this is a perpetuall law, and cannot be expired, as it is ſuppoſed in the laſt 
impꝛeſſion of the ſtatutes at large, but it extendeth only to Wools and Wool: 
fels. The oſfender herein may have his clergie. . 

And fo2 the better underſtanding ok ancient Statutes and Recoꝛds concerning 
Mools, it is neceſſary to explaine certaine woꝛds and termes. By the ſtatute 
of 25 E. 3. cap. . A ſack of wooll conta ines but twenty fix ſtone, and every ſtone 
fourfeen pound, where befoze it was a twenty eight fone. 

Pochet of Mooll, unde Pochettum, that is, a little poke oz ſack containing 
halte a ſack ok wooll. Sarpler, unde Sarpleia, is alſo halfe a ſack, and is derived 
from the French woad Sarpillier, which ſignifieth a Wrapper , within which 
w2apper halfea Sack is contained. | 

b A Weigh of wooll, unde Waga, is halfe a ſack, 

A Tod oz Toit of wooll, unde Toddum lanæ, containeth two ſfone, and is 
derived from the French woꝛd Toilet, which is a Wrapper, within which by 
uſage two ſtone of wooll is foulded: ſome fetch it from the Flemmiſh woꝛd Dod - 
derem, which ſianifieth necere, to weave, becauſe it is woven into cloth. Petra 
lanæ is à Stone of wooll, ſo called, becauſe the Meight, being a ſtone; containes 


fourteen pound. 


A & of 


Cap. 3334+ 


CAP. XX XII 
Againſt tranſ ortation of Iron, Braſſe, I 
| wall 


Latten, Bell-metall, Pan-metall, Gun-meta 


or Shroofe-metall, (Tinne and Lead 
only excepted.) | 


Be tranſpoꝛtation of thele are p2ohibited by divers Acts of Parliament 
; upon the penalties therein expzeſſed. And hereby is pꝛohibited the tranſ» 
: poztation of any Gunnes whatſoever, a neceſſary law, and wozthy of due 
execution. 5 k 
And we have obſerved , that God hath bleſſed this Realme with things fo2 
the defence of the ſame, and maintenance of trade and traffick , that no other 
part of the Chzifftan wozld hath the like: viz. Iron to make Gunnes, ac. moꝛe 
ſerviceable and perdurable then any other. Secondly, Timber fo2 the making 
and repairing of our Pavie, and eſpectally of the knees of the ſhips, better then 
any other, Thirdly, our Fullers earth is better foz the fulling of our cloth, then 
any other. Fourthly, our wooll makes better cloth, and moze laſting and de- 
fenſible againſt winde and weather, then the wooll in any Nat ton out ol the 
Kings dominions; and many other ſpeciall gifts of. God. - | 
But here will we ſtay, and pray, that none of theſe. ma be tranſpoꝛted fo2 
many inconveniencies, that will follow thereupon. . 


— 


—— 


CAP. xx XIV. 
Of Felony for ſtealing of a Faulcon, 


Exe perſon that findeth any Falcon, Tercelet, Lanner, or Lane- 
ret, or any other Falcon, that is loſt of his Lords, that forthwith he 
ſhall bring it to the Sherif of the County, and that the Sherif make 
proclamation, &c. and if any ſteal any Hawk and the ſame carry a- 
way not doing the Ordinance aforeſaid, it ſhall be done of him 
as of a thief that ſtealeth a horſe or other thing. 

The ſtatute of 34 E.3. infliced the penalty fo2 the concealing and taking a- 
way of the Hawk, two years impꝛiſonment, and the pꝛice of the Hawk to the 
Lozd> if he hath wherewith, and if not, he ſhall the longer abide in p2iſon, 
This Ac of 37 E.z, maketh theoffence Felony. 2 

The new pꝛinted book of the Statutes at large, in ſtead of theſe wo2ds, (oz 
any other Falcon) hath, oꝛ any other Hawk. 1 

I have ſeen ſome manuſcr ipts (in theſe woꝛds) in the oꝛiginall tongue. where⸗ 
in the ſtatute was publiſhed. Que quecunque perſon que trove Faucon, Terce- 


28 E. 2. cap. g. 

33 H. S. cap. 7. 

2 E. 6. cap. 37. 
See the penalries 
in the Statutes 
themſelves, which 
are thought to be 
too weak. 
Ferrum 4 ferien- 
do. 

Timber is a Sax- 
on word, in old 
French, Marem, 
unde Maremium. 
Latine, Ligni 
materia, vel Lig- 
num ædificato- 
rium 

*Terra fullonict 


37 E. 3. cap. 1g. 


34 E. cap. 24. 


Printed for the 
Society ofStatios 
ners, 1618. 


let, Lanier, ou Lanyret, Auftor ou auter Faucon. And both theſe differ from the 


truth of this law. Fo? the firſt extendeth this Act to any Hawk whatſoe- 
ber. And the manuſcript to Auſtor 02 Autor, a Goſhawk , whereas in truth, 
this law ertendeth onely to ſuch as be of the kinde of Faulcons , being long- 
winged Hawks, which many times by flying far off are loſt , and not to — 
02 


Sec hereafter, 

cap, Larceny, 
verb, Per ſonall 
goods, Ne. 


Lib. 8. fo. 27, 28. 
In eaſu principis. 


 faving the laſt. 


ſho2t-winged Hawk, as the Goſhawk; the Tertel of the Goſhawk, the @par. 
hawk, it. And in the body ol the Act this woꝛd (Faulcon) is ever uſed, and not 
this woꝛd ( Mawk, )as hereafter appeareth. We would have been glad to have 
cleared this po Reco2d of the Parliament Noll, but the Roll of this 
Act is not ta ound, and pet being a generall law, the Judges are to taky 
notice theres: and that which I: have ſet down as the woꝛds of the law, a. 
erteth with the firſf imp2eſſion thereof, and with all ſucteeding impꝛeſliom 


* 


¶ Every perſon.] Thisis a generall law, and-extendeth to all per: 
ſons of what degree oz ſex ſoever. | | 


C That findeth.] note by the Common law the felonious taking of 
any Hawk long⸗winged, oz ſhozt-winged , from the Peark.zc; oz from the per: 
ſon of any min; with a mind to ſteal her, is robbery : but the finding of a Faul: 


con; though he concealed, denied, oꝛ ſold her, was no lelonp, hut by this Add. 


C Any Faulcon By this and the laſt woꝛds, or any other Faulcon, it 
appeareth that only Faulcons are within this law, as beſides thoſe that are here 
named, the Gerfaulcon; Girofalco, oꝛ Ardearius, and the Tercell, which is called a 
Jerkin; and the Lanner is called Falcunculus. But the Perlyn, which is cal- 
led Eſalo, and the Hobby, which is called Alaudaria, though they be long⸗winged 
Wawks, yet being not of the kind of Faulcons thep are not within this ſta: 


+ tute, neither is any ſhozt-winged Hawk; as the Goſhawk , the Tercell of. the 


10E.4.1. 

7 R. 3. barre 241. 
Lib. 5. fo. 108. 
Sir Hen. Con- 
ſtables caſe. 


14 El. D ier 307. 
Eines caſe. 
Lib:7.fo.17. 

in caſe de$Swans. 


Goſhawk; oz the Sparhawk. ic. as hath been ſaid, within this Ac. 


C Tercelet.] This is the Tercell ot the Faulton, calleb a Certell gen- 
till, the male of the Faulton called Terciolus, quia tertia parte minor fit femella, 
becauſe the Tercell is a third part lelle then the female, 3 85 


Lanner and Laneret.] hee (as hath been ſaid) areof the kind 
of Faulcons,which appeareth not only by the name Falcunculus, but by the woꝛds 
ofthe Ad. foꝛ having named the Wanner and Lanereft, it is ſaid, oz any other 


Faulcon, ; 
Albeit theſe Hawks, that ſhall be ſo loſt, have no Uervels, yet muſt the finder 


carry them ts the Sherif, foz Uervels are not required by this Ac. The only 
thing that the finder is to doe, to ſave himſelf from felony,ts foꝛthwith (the woꝛd 
in the o2iginall is maintenant) after his finding to carry the Hawk to the 


Dherif, 5 


C That is loſt of his Lords.] Mods are taken here fo2 the ow⸗ 
ners, the woꝛd in the oziginall is Seignior, which ſignifieth as well a P2opzt: 
etary, as a Loꝛd. | | 


C To prove reaſonably. ] This is not intended acco2ding to the 
generall ſenſe of this woꝛd (p2oof) that is, by a Jury of twelve men, but (reaſo⸗ 
nably.)that is, by Uervels, oz by marks, oz by other p2oof to the Dherif, 


C And if any ſteal any Hawk, &c.] The concealing and car⸗ 
rying away of the Hawk, not bringing the ſame to the Sherif acco2ding to 
this D2dinance , is adjudged a ſtealing by this Act, And yet ik a man finds 
goods, and conceal 02 deny them, it is no felony. | 


C As of a thief thar! ſtealeth a horſe.] wut yet by the 
Common law one hath not as good and abſolute a pzoperty in Hawks, being 
feræ natura, and reclaimed foꝛ delight and pleaſure (foz they may become wild 
again, and return to their naturall liberty) as ina hoſe , oꝛ anyother thing of 


p2ofit : but the concealing and carrying away of the Hawk reclaimed, — 
oun 


Stealing of Hawks. © Cap. 35. 
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1 * Sata 
, 


Cap. 3435. Congregations, &c. y Maſons. 
found was no felony befoze this ſtatute, no moꝛe then any thing of p2ofit, be: 
cauſe the party came to the Hawk by finding. See moꝛe hereof in the Chapter 
of Larceny, A Hawk that is not reclaimed is nullius in bonis, but occupanti 
conceditur, and he that firſt getteth the Hawk enjoreth it. 

In this Act Four things are to be obſer ved. F irſt, that the Sherif muſt make 
pꝛoclamation in all the good towns of the County chat he hath ſucha Faulcon 
in keeping. Secondly, if none come to challenge the Falcon within four months, 
if the finder be under the degree ol a Gentleman (which here is calted un ſim- 
ple home) the Dherif ſhall have the Fafcon , paying reaſonabte coſts, ic. 
Mhirdly, if the finder bea Gentleman, and no challenge bythe owner within four 
months, then he ſhall have the Faulcon, paying reaſohatle toſts, ac. F ourthly, it 


is to be obſerved. that in theſe two latter bꝛanches, the laſt pꝛinted book hath 


this woꝛd awk: ) but in the oꝛig inall, and all the other pzinted books, the wozd 
is (Falton) under which word. all the reft mentioned in this Ad are included,” 

Feoꝛ this offence of felony the offender ſhall have the benefit of his Clergy.f2 
at the time of the making of this Ac he that had ſtoln a hozſe ſhould have had 


. 


his Clergy Des Stanf. Pl. Coron.fo. 37. ' 


— —— 
— 


CAP. xxXXV. 


Congregations, &c. by Maſons in their 
generall Chapters, &c. 2 


— 


T is ordained and eſtabliſhed that no congregations and confe- 
Jderacies ſhall be made by Maſons in their generall Chapters and 

aſſemblies, whereby the good courſe and effects of rhe ſtatutes 
of Labourers are violated and broken, in ſubverſion of law: and if a- 
nybe, = that cauſe ſuch Chapters and congregations to be aſſem - 
bled and holden, ſhall be adjudged felonsnss. 

The cauſe wherefo:e this offence was made felony, is, foʒ that the good courſe 
and effect of the ſtatutes of Labourers were thereby violated and bzoken. Now 
all the ſtatutes concerning Labourers befoze this Ac, and whereunto this Act 
doth refer are repealed by the ſtatute of 5 Eliz. cap. 4. whereby the cauſe and 
end of the making of this Act is taken away, and conſequently this Act is be⸗ 
come of no fo2ce 02 effect: fo ceſſante ratione legis, ceſſat ipſa lex. And the in⸗ 
dictment of felony upon this ſtatute muſt contain, that thoſe Chapters and Con- 
gregattons were to the violating and breaking of the good courſe and effect of 
thoſe ſtatutes of Labourers, which now cannot be ſo alledged, becauſe thoſe ſta⸗ 
tutes be repealed, Zherefoze this would be put ont of the charge of Juffices of 
Peace wzitten by * aſter Lambard. | 


limite 10 E. 3.8. Account per Shard, 26 H. 6. Examination 14. Lambard pag. 235 · Vide Stanf. 33. b. 


c 45. 


Who ſhall be 
accounted in 
law a Gentle- 
man; See the 
ſecond part of 
the Inſtitures 
the ſtatute of 
Additions, 
iH.s.c.5. 

Sce kefore c. 23. 
3 Jac. ca. 4. Verb. 
And that if any 
Gent. 


3 H. 6. ca. i. 


23 E. 3 de ſetvi- 
entibus ca. . &c. 
27 E. 3. De ſervi- 
entibus c.i.&c. 
5 El ca.. 


Ceſſante cauſa 
ſeu ratione legis 
ce ſſat ipſa lex. 
14 H. 7. 11. 

Per Fineux ſimile 


27 H, $ 4. b. Aids 


12 R. 2. Stat.. 
cap. 3. 


Regiſt. fo. 6 i. b. 


Ibidem to. b. 
Ibid. 61. b. & 62. 


Divi- Forke & 


ſos 


legibus. 


Cap. 36 
CAP. XXAFE 
Of Felony by bringing in of Buls of 


 Excommunication,&c. 


* 


F any man bring or ſend into this Realm, or the Kings power, 
any Sommons, Sentence, or Excommunication againſt any perſon 
of what condition that he be, for the cauſe of making motion, 


aſſent, or execution of the ſtatute of Proviſors, he ſhall be taken, ar- 


refted and put in priſon, and forfeit all his lands and tenements, 
goods and chattels for ever, andincur the pain of life and member, 
And if any Prelate make execution of ſuch Sommons, Sentence, or 
Excemmunication, that his Temporalties be taken, and abide in the 
Kings hand till due redreſſe and correction be thereof made. And 
if any perſon of leſſe eſtate then a Prelate, &c. make ſuch execution, 
he ſhall be taken, arreſted , and pur in priſon , and have impriſon- 
ment, and make fine and ranſome by the diſcretion of the Kings 
Councell. | 


By the Common law when any perſon; either Eccleſtafficall oꝛ Temps- 
rall, Honld by pꝛetert of Foꝛain power impugne oꝛ attempt to fruffrate 
of the laws ol tho Realm, there lyeth a Writ called Ad jura regia: if it 
by an E ccleſiaſticau perſon beneſiced within this Realm, then the wait is, 

Rex, &e. Salutem. Turbamur, nec immerito, & movemur dimm illos qui ſub 
noſtro degunt dominio, & ibidem beneficiis & redditibus honorantur, quo præ- 
textu in defenſione, & tuitione jurium Regiæ Coronæ noſtræ ipſos nos aſſiſtere 
condeceret , eadem jura erectis contra nos cervicibus eonſpieimus ſatagen- 
tes pro viribus impugnare, e. CY 

Lhe generall wꝛit is, Rex, &c. Ad jura Coronz noſtræ integra & illæſa pro 
viribus eonſervanda, eo amplins curam & operam adhibere nos convenit ſtu- 
dioſam, quod ad hoc ex debito aſtringimur vinculo juramentĩ, & alios conſpi- 
cimus, ad ĩpſorum jurinm enervationem anhelare : and particularly againſt 
P2oviſions, So as P2oviſtons, ic. were, as by theſe w2its it appeareth, againſt 
the Common law of the Realm, but ſufficient puniſhment was not thereby 
infliced: therefoze this, and other ſtatutes were made. | 

And here it is wozthyof conſideration, how the laws of England are not dert- 
ved from any foꝛain law, either Cannon, Civil, oꝛ other. but a ſpeciall law appꝛo⸗ 
pꝛiated to this n ing dome. « moſt accommodate x apt fo2 the good government 
thereof, under which it hath wonderfully flouriſhed, when this law hath been 
put in due execution: and therefoze as by ſituation, ſo by law it is truly ſaid, 

Et penitus toto diviſos orbe Britannos. 


q If a man.] Though theſe woꝛds be generall, vet they extend not to Ec⸗ 
cleſiaſt trall perſons, becauſe there is ſpeciall pzoviſion foz them after in the Ac. 


Any Sommons, Sentence, or Excommunication.] Hereby 


are pꝛohibited the Popes Buls of any ſentence oz excommunicat ion, ec. and 
pꝛoces of Hommons. 


It 


. 
Bs > 
. ET 


A ws Sc. — — 


3 
L144 


Cap.371 7, Recerving a Feſuite, &c. 

It appeareth by our Books that the bꝛing ing ol any Bull of Cxcommunica- 
tion into the Realme againſt a ſubject, was againſt the Common Law of Eng- 
land, in rsſpec it gave way to fozaine authoꝛity. And ſo it was holden in the 
time of E. 1. and E. 3+ &c, long befo2e this Act, and ever lince, 


C Or execution of the ſaid ſtatute of Proviſors.] viz; 25 E. z. 
de Proviſoribus, Mee 25 E. 3. cap. 22. 27 E. 3 cap. 1. 38 E. 3; ſtat. 2. cap. I, &. 4. 


Incurre the paine of life and member.] = Chat is, of felony as 
hath been offen ſaid befo2e, This puniſhment is altered by the ſtatute of 13 Eliz. 
cap, 2. as hereatter in this Chapter ſhall appeare. 7 / 


C And if any Prelate make execution, &c.] this and the nert 
following bꝛanch extend to Eccleſiaſticall perſons. Tho punifhment in both 
theſe bzanches, and in the fo2mer alfo is attered by the ſtatute of 13 Eliz. cap.2, 
Fo: thereby this offence is made High Treaſon, b as well in perſons Eccleft- 
aſticall, as tempoꝛall: which Ac, and the cauſe of the making thereof you map 
reade in the caſe De Jure Regis Ecclefiaſtico,ubi ſupra ::; | | 


(A. XH 
Ol Felony in receiving a Jeſuite, Semi- 


mine 


comfort, or maintaine any Ieſuite , Seminary Prieſt, or other 

Prieſt, Deacon, or Religious, or Eccleſiaſtigall perſon (made b 
authority from the See of Rome ſince the Feaſt of Saint Toby Baprifh, 
An. 1 Eliz, borne within this Realme) being, at liberty and out of 
hold, knowing him to be a leſuite, &c. ſhall for ſuch offence be ad- 
judged a felon without benefit of Clergie. 


E Very perſon which ſhall wittingly and willingly receive, relieve, 


The cauſe ofthe making of this ſfatate of 27 Eli 2. againſt Jeluites and D& 
minary Pꝛieſts. vc, and their receivers, you may reade at large, Lib. 5. fol. 38. 
29. in the cal De jure Regis Eccleſiaſtico. ͤͤö;·[/ 


P CAP. 


Eee. 


Fg Fig * 


101 


21 E. 3. Certif. 6. 
30 Aff. P. 3» 

Ig k. 3. Quate 
non admiſit. 7. 
Brook. Pre- 
munire 10. 

11 H. 4.69. 76. 
14 H. 4. 14. 

7 . 4-14. 

20 H. 6. 1. 

25 H.6. 42. 

F. N. B. 64. f. 
Lib. 5. fo. 12. 
in Caudries caſe, 
a W. 2.cap.24« 
1 E. z. de Frang. 
priſonam. 

28 E. 3. cap. 3. 

1; R. 2. ſtat. z. ca. 3 
9 E. . 26. 

Br. cor. 203. 

b Lib. .f. 3 536, 
De jure 
Regis Eccleſ. 


27 Eliz, cap. 2. 


Clergie taken 
aways 


35 Eliz, cap. i. 


1& 2 Ph. & Mar. 
cap. 4. 
5 Eliz, eap. 20. 


— — 


— — — — 


— a — 


CAP. XXXVVIIII. 


Of Felony in Recuſants concerning 
Abjuration. 


which by the tenor and intent of this Act is to be abjured, fhall re. 


F any Recuſant (other then a Popiſh Recuſant or a Feme Coven) 


fuſe ro make abjurttion, or after ſuch abjuration made ſhall not goe 


to ſuch haven, and within ſuch time, as is by this Act appointed, and 


from thence depart out ofthe Realme, according to this preſent AR, 
or after his departure ſhall returne into any of her Majeſties Realmes or 


Dominions, without her Majeſties ſpeciall licenſe in that behalfe firſ | 
obtained; that then every ſuch perſon ſo offending, ſhall be adjudgeda 


Felon. 


If any offender againtt this Act befoze heo2 they be required ta make bin: 
tion, repaire to ſome Par iſh Church, on ſome Sunday o2 Feftivall day, and then 


and there heare Divine Service, and make ſuch ſubmiſſion as by the Act ts pꝛe⸗ 
ſcribed : then the ſaid offender is cleerly to be diſcharged, 

The offender ſhall fo2fett his goods and chattels, and his lands during his life 
only, the offence ihall wozk no loſſe of dower oꝛ co2ruption of blood, and the 
heire to inherit. The offender ſhall not have the benefit of his Clergie. 


_ CAP. XXXIX. 
Of Felonie in Egyptians, &c. 


F any ourlandiſh people, calling themſelves,or being called Egypti- 
ans, ſhall remaine in this Realme, or in Wales, one moneth, ar one 
or ſeverall times: and if any perſon being fourtcene yeares old, 
which hath been ſeen or found in the fellowſhip of ſuch Egyprians, or 
which hark diſguiſed him or her ſelfe like to them, ſhall remaine here 
or in Wales by the ſpace of one moneth, either at one or ſeverall times, 
it is Felony. 
The offender ſhall not have the benefit ol his Clergie. 
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Cap. 49,41. 


CFE. .X bo 
Of Felonie in dangerous Rogues. 


F any dangerous Rogue that was baniſhed the Realme or adjudged 
| rpetually to the Gallies, have returned into the Realme without 

lawfull licenſe or warrant, it is felony: the felony to be tried where 
the offender is apprehended. | 

The offender may have the benefit or his Clergie. - | _ 

If any Rogue after he hath been branded in open Seſſions with a 


Roman R. upon the left ſhoulder, or ſent tothe place of his dwelling 


where he laſt dwelt by the — of a yeare, or the place of his birth, to 
be placed in labour, have offended againe in begging, or wandering con- 
trary to the ſaid Statutes, it is felony, to be tried in the County where 
the offender ſhall be taken. * 


The offender againſt this bꝛanch ſhall not have the benefit of his Clergie. 


Mendieus non erit inter vos, There ſhall be no begger among vou. F 
Ordeine fuit que les povres fuifſent ſuſteinus per les Parſons, Rectors, & les Pa 
rochians ey que nul ne moruſt per default de ſuſteinance. 


Hee an ancient O2dinance in 50 E. 3. conterning Ribauds and ſturdy Beg⸗ 


gers, that they be d2iven to their occupations oꝛ ſervices, oz to the plate from 
whence they came. A 8 


— TE" TT 


- CAP. XLL 
Of F elonie by F orgerie in the ſecond Degree. 


F any perſon 02 perſons being once condemned of any of the fozgeries men⸗ 
I tioned in the Aa, ſhall aftor ſuch his, oz their condenmation, eft-ſoones com- 


mit oꝛ perpetrate any of the ſaid offences in fozme.in the ſaid Act mentioned, 


that then every ſuch ſecond offence ſhalt be adjudged felony. But no attainder 
of this felony ſhall extend to take away dower⸗ noz to coꝛrupt ion of blood, oꝛ diſ⸗ 
beriſon of the heire. BY vo 8 
In 43 Eliz. Markham was attainted of felony upon this bꝛanch in the Kings 
Bench to2 a ſecond foꝛgery of many of the Pannozs x lands late of Sir Thomas 
Greſham Kninht, and was executed therefoze. = - c 
This felony is to be heard and determined befoze Juſtices of Ojer and 
Terminer; and Juſtices of Aſſizein their Circuit. And albeit that Juſtices of 
Peace have power to heare and determine felonies, treſpaſſe, ic. yet are they not 
included under the name of Jufticesof Oier and Terminer : foꝛ Juftices of Oier 
and Terminer arc knowneby one diſt ind name, and Juſtices of Peace by ano- 
ther. But the Juſtices of the Kings Benchare Juſtices of Oier and Terminer 
within this Statute. | 5 - 
The offender ſhall not have the benefit of his Clergie. _ <0 
Dee hereafter in the expoſition of this ſtatute fo the firſt offence, where incks 
dently there ſhall be moꝛe ſaid concerning the ſecond offence, 


5 P 2 CAP. 


39 Eliz. cap. 4⸗ 
x Jac; cap. 2. 230 


39 Eliz. cap. 4. 
I Iac. cap. 7. 


Deut. ea. 15. V. 4. 
Mirr. cap. 1. 93. 
Inter les Art. per 
viels Royes or- 
eins. 
Rot. Par. 5. E. 2. 
nu. 6 1. 

Brit. 49. b. 


5 Eliz. cap. 14. 


Markhams cafe 
coram Rege, 
43 Eliz, 


Hil.zo Eliz,co- 
ram Rege. 
Lib. . fo. 1 18. b. 
Smiths caſe, 

3 Mar. Br. tit. 
Oier & Term. 8; 


Cap. 42,47 
P. 42,43 


CAP. XLII. : 


Of Felony for conveying of any Sheep alive Þ 
out of the Realm ina ſecond degree. . 


— 2 O manner of perſon ſhall bring, deliver, ſend, receive, or tale, 
of 3 H | yg or procure to be brought, delivered, ſent, or received into amy 
ſhip, or bottome any Rams, Sheep or Lambs, or any other 


Sheep alive, to be carried and conveyed out of this Realm of England, 
Wales', or Ireland, or out of any of the Queens dominions, upon 
pain that every ſuch perſon, their aiders, abetters, procurers, and 
comforters, ſhall for his and their firſt offence, forfeit all his goods, 
and ſuffer impriſonment one whole year without bay! or mainpriſe; 
and at the years end in ſome market town in the fulneſſe of the 
His left hand cut market have his left hand cut off, &c. And that every perſon eftſoons 
off, '_ offending againſt this ſtatute ſhall be adjudged a Felon, &c. . 


But this Act ſhall not extend to any coꝛruption of blood, oz loſſe of Dower. 
This felony is to be heard and determined bekoꝛe Juſtices of Ojer and Ter- 
miner, Juſtices of Gaol⸗ Delivery, and Juſtices of Peace. And the offender 
may have the benefit ot his Clergy. as well in caſe of the cutting off his hand 
as in caſe of felony, See Stanford 37.b. 


es. 


CAP. XLIII. 


Of Felony in ſervants that imbeſill cheir 
Maſters goods after their deceaſe. 


33 H.6cap.,, MF any of the houſhold ſervants of any perſon ſhall after the deceaſe 

J. their Lord or Maſter violently and riotouſly take and ſpoil the 
a This extends to goods which were their ſaid Lords or Maſters, and the ſame di- 
che Lord Keeper ſtribute amongſt them, that upon full information a to the Chan- 


þ This extends to celour of England for the time being by the > Executors or two of 


the Adminiſtrz> them, of ſuch riot, raking, or ſpoil made, the Chancelour by the ad- 
ors,and alſo, if y 5 85 ö I 
there be but one vice of the Chief Iuſtices, and Chief Baron, or two of them,ſhall 


1 have power to make ſo many and ſuch writs to be directed to ſuch 
rim " Sherifs,as to them ſhall ſeem neceſſary, to make open proclamation 
in ſuch ſort, as by the Act is preſcribed, to appear inthe Kings Bench, 
&c. and if any ſuch writ be retorned, &c. then if the ſaid perſon or 
« Attainted by perſons make default, t hen he or they making default ſhall be at- 
orce of this Act g f 
of Parliament tainted O felony. 


upon default. The offenders hall have the benefif of their Clergy. 


Sce the like many times in the Parliament Rolls. Rot. Parl. 15 H 6. nu. 14. & 15. Rot. Parl. 18 H. 6. num. 28. 
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CAP. XLIV. 


Of Felony in ſervants that imbefill their 
maſters goods committed to their truſt | 


above forty ſhillings, 


or Cattels of his or their maſter, or miſtris, ſhall be delivered to 


Very ſervant to whom any Caskets, Jewels , money 2 goods, 
E keep, that if any ſuch ſervant or ſervants withdraw him or them 


from their ſaid maſters or miſtriſſes, and goe away with the ſaid 


Caskets, Iewels, money, goods or cattels, or any part thereof to the 
intent to ſteal the ſame, contrary tothe truſt and confidence in him or 
them put, &c. Or elſe being in ſervice of his ſaid maſter or miſtris, 
without the aſſent and commandment of his maſter or miſtris, imbeſill 
the ſame or any part thereof, or otherwiſe convert the ſame to his 
own uſe, with like purpoſe to ſteal it: If the Caskets, Iewels, money, 
goods or cattels be of the value of forty ſhillings or above,; ſhall be 
deemed and adjudged Felony. 

Concerning the value, (to ſpeak it once fo? all) Tantum bona valent, quantum 
vendi poſſunt. . | 

This Act extendeth not to any Appꝛentice oz Appꝛentices, no2 to an ſer« 
vant within the age of eighteen years, at the time of the offence committed, 

Vide Dier 25 H. 8. fol. 5, 

By the ſtatute of 27 H.8. the offender was ouſted of his Clergy, but that Act 
is repealed by 1 E. õ.cap.i 2. So as at this day the offender may have the be⸗ 
nefitof his Clergy. 


Shall be delivered by his or their maſter or miſtris. 


Ik the maſter deliver an obligation to his ſervant to receive the money there⸗ 
by due, and the ſervant receive the money of the obligee, and goeth away with 
the ſame with intent to ſteal the ſame , this is no offence within this ſtatute, 
becauſe he had not the money of the delivery of his maſter : and if he had gone 
with the obligation with intent, ut ſupra, it had been alſo out of this Aa, 
becauſe it was a choſe in Action. So if the maſfer deliver to his ſervant 
wares o: merchandtzes to ſell, and ſelleth the ſame and goeth away with the 
money as befo2e, this is no offence within this ſtatute fo2 the cauſe afozeſaid. 
Dee Stanford 37. b. 


21 H. 8. ea. 7. 
27 H. 8. ca. 17. 
28 H.8$ Ca. 2. 
1 E. 6. ca. 12. 

7 El. ca. ie. 


Dier 2 H. 8. f. g. 
1 E. 6. ca. 12. 


= 


Dier26 H.$, 
fo.s.a2.8 b. 

See the form of 
the Indictment 
upon this ſtat, 
Lamb Inter Præ. 
ſidentes. 


21 H. f. ca. 11. 
2 & 3 Ph. & Mar. 


cap. 19. 


43 El. cap. 13. 

* See before 
cap. 12. fo. 61, 62. 
3 H. 7. cap. 2. 
Vide 1 H. 5. c. 6. 
ſimile de Gales. 
Blackmail is 
explained by the 
AQ it ſelf. 


Stauf. fo. 36.2. 


18 E. 2. Cor. 272 · 
27 Afl. p.63. 
Scorges caſe. 
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CAP. XL V. 


Of Felony to cut down or break uy the 
Powdike in Marſhland in Nortt. 


| perverſe and malitious cutting down and breaking up of 


* 


any part of the new Dike called the Powdike in Marſhland in 
the County of Norff. or of the broken Dike called Oldfield Dike 
by Marſhland in the Iſle of Ely in the County of Cambridge, or of 
any other Bank being parcell of the Rinde, and uttermoſt part of the 
faid Country, is adjudged Felony. 29717 
The Juſtices of Peace have power fo enquire of, and to hear and determine 
this: felony. The offender may have the benefit of his Cleray.- | 
Some ſay that this is a pzivate Ad, but it is publicum in pri vato, foꝛ the dan⸗ 
ger is publike though the place be pꝛ ibate, and doth concern multitudes of peo- 
ple, and the Sea is ſuch an immenſe creature, as who can withſtand tt with⸗ 


out length of time, infinite dammage, and loſſe , and extream charge and 


coff 2 | | 

See the ſtatute of 43 El. cap. 13. whereby in the Counties of Cumberland, 
Nozthumberland, Weftmerland and the B. of Dareſme * carrying away oz 
detaining pf any perſon againſt his will, oꝛ impꝛiſoning him oꝛ f to ran⸗ 
ſome them oꝛ to ſpoil them, upon deadly feud o2 otherwiſe, o2 cetve 03 
carry Blackmail , 02 give.Black mail foz p2 otection, c. is made felony without 
benefit of Clergn. 


CAP. XLVI 
Oft one of the Grand Enqueſt being one 


of the Indictors of any perſon or perſons of 
treaſon or felony, and diſcover openly what 
perſons were ſo indicted, &c. 


His by ſome opinion in our books was holden foz treaſon; oꝛ felony,and 
hereof divers reaſons were peelded. 
Firſt, that ſuch diſcovery was acainf his oath, but that could not 
be the reaſon, fo2 perjury was neither treaſon no2 felony. 

' Secondly, others did hold, that by this diſcovery the parties indiced of treaſon 
oz felony might flee. oꝛ eſcape, but that can be no reaſon;fo2 this diſcovery with: 
out moꝛe, can neither make him pꝛincipall no2 acceſſoꝛy. 

Thirdly, others that endeavour to conteſle and avotd the Authoꝛities in this 
caſe in law, are of opinion, that in thoſe times the intent ef a man, in cri- 
minalibus, was much reſpected , in as much as In criminalibus voluntas re- 
putabatur pro facto, and that by this open diſcovery, ac. his intent appeared, 
that they might flee 02 eſcape, And now it is agreed on all parts; that at this 
day 
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Cap. 47. Larceny or Theft. 
day ſuch diſcovery is neither treaſon noꝛ felony 2 and the rather, foz that no per: 
ſon ever died foz ſuch diſcovery. In Georges caſe, in anno 27 Lib. a, upon his 
Indiament he was acquited. But certaine it is, that ſuch diſcovery is accom- 
panted with per jury, and a great miſpꝛiſion to be puniſhed by fine and impꝛi⸗ 
ſonment. | 


. CAP. XLVII. 
Of Larceny or Theſt by the Common Law. 


Aving thus far p2oceeded, we are now come to Larceny,which commeth 
H from Latrocinium,and from Latroeinie, by contraction, oz rather abuſe, to 
Larceny. f | 
The Wirro2 firſt deſcribeth Larceny, and then explaineth it. Larcine eſt Mirror. cap. 1. 
priſe d autre tnoeble corporelle trecherouſment contre la volunt de eeluy a q̃ il eſi 5 10. De Lars 
p male egaigne de la poſſeſſion, ou del uſe. Then doth he explaine and ſhew the cenie. 


reaſon of the p2incipall woꝛds thereof, 


Priſe eſt dit, car baile neſt my title de laroun, ne livery en le caſe, 

Moeble corporelle eſt dit pur ceo q en biens nient moebles, ou nient eorporels, 
ficome de t fe, rents, & des Advowſons de Eſgliſes, ne ſe fair nul lareevie. 

Trecherouſment eſt dit pur ceo q̃ fi leſloignour entende les biens eſtre ſiens, & 
que il les poet bien prender, en tiel caſe ne ſe fair my eeſte peche, nee en eaſe ou 
len prent Vaurrui ꝓ la ou len entend, que il pleiſt al ſeigniour des biens, que il les 
prendera, mes a ceo covient enſeigner apparant preſumption & evidence, 

Et ſciendum; quod furtum eſt, ſecundum leges, contrectatis reĩ alienæ fraudu - Bracton lib. 3. 
lenta, eum animo furandi, invito illo domino, eujus res illa fuerat. And then he fol · 150. 
alſo explaineth it. Cum anĩmo dico, quia ſine animo furandi non eominittitur. | 
Bracton uſeth not the woꝛd latrocinium, but furtum, and ſs doth Glanvile. See clanvil.lib.7.c.15 
Britton & whole Chapter de Larcyns, And Flera hath it thus, ER autem farturn & lib. 10. cap. 15. 
contreRatio rei alienæ frandulenta cum animo furandi, invito Dño eujus res illa 2 — — 
fuerir, following Bracton totidem verbis. Theſe deſcriptions are generally of r wy 
Zheft,compzehending Robbery, Burglary, when any thing is taken, « all other Wa: 
latrocinies. But here Larceny foz diſtinction ſake is taken in a narrower ſenſe, 
viz, fo2 ſingle theft o2 thievery, and may be deſcribed thus. | 

Larceny,by the Common law, is the felonions and fraudulent taking and car⸗ Larcenie defined. 
rying away by any man oꝛ woman, of the meere perſonall goods of another, net: 
ther from the perſon, no2 by night in the houſe of the owner, 

Now let us peruſe the p2incipall parts ofthis deſcription, 


C Felonious taking] ir it muſt be felonious, id eft, cum ani- See ain. is 
mo furandi, as hath been ſaid, Actus non facit reum, nifi mens fit rea. And this c. To 
intent to ſteale muſt be when if commeth to his hands oꝛ poſſeſſions : foz if he Butlers caſe, 
bath. the poſſeſſion of it once lawfully , though he hath animum furandi after: 28 Eliz. 
ward, and carrieth it away, it is no Larceny: but this receiveth ſome diſtinction, 
as hereafter ſhall appeare. 

Decondly, it muſt be an acuall taking: fozan Indictment, Quod felonice ab- B. z. 1. 
duxit equum, is not good, becauſe it wanteth cepit. By taking, and not bailment 
oꝛ delivery, fo: that is a receipt. and not a taking: and therewith agreeth Glan- Glanvil lib. re. 
vil. Furtum non eſt ubi initium habet detentionis per dominum rei. cap. 13. 

But herein the Law doth diſtinguiſh, Foz if a Bale oz Pack of merchandizo *3 E-4-9+ 
be delivered to one fo carry to a certaine place, and he goeth away with the whole 
pack; this is no felony : but if he open the pack, and take any thing out avimo 
torandi, this is Larceny. L tkewiſe if the Carrier carry it to the place appointed, 
and after take the whble pack animo furandi, this is Larceny alſo : fo; the deli- 
very 
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Charge. 


3 H. 12. 
21 H. 7. 15. 


13 E. 4.9. 
$pcciall uſe. 


22 Af. pl. 99. 
22 E. 3. cox. 265. 


See cap. de Trea- 
ſon. Verb. quant. 
home, &c. 

Et cap. Murder. 
27 Aſſ. 30. 

2 E. 3. cor. 160. 
Lex Inæ cap. 50. 
accord. 

S tanf. 26. c. 

15 E. 2. Cor. 383. 


Mic. 37 E. 3. co- 
32158 Rot. 


Fe Lol ne olne. 


Bracton lib. 3. 
fol. 15 1. b. 


Briton. cap. 24. 
fo. 47 · 


Fleta lib. 1. ca. 26. 


Paſch. 15. Eliz. 
Vide ſtatutum. 


22 Aſſ. pl. 39. 


Larceny or Theft. Cap. 4). 


very had kalen his effec, and the pꝛivity of the bailement is determined. And ſa 3 


tt is ofa Tun of Mine, oꝛ the like, mutat is mutandis. 
Allo there is a diverſity betweene a poſſeſſion, and a charge; fo2 when J deli: 


ver goods to a man, hehath the poſſeſſion of the goods, and may habe an Action 8 
of treſpaſſe, oz an Appeale. if they be taken oꝛ ſtolne out ol his poſſeſſion. But 
my Butler oꝛ Cook, that in my houſe hath charge ol my Ueſlell oꝛ Plate, hath ne 
polleſſion of them, noꝛ ſhall have an Action of treſpaſſe oꝛ an Appeale, as the 


Bailee ſhall : and therefo2e if they ſteale the plate oz veſſell; it is Larceny, And 
ſo it is ofa Shepherd, fo2 theſe things be In onere, & non in poſſeſſione Promi, 
Coci,Paſtorts, &c. 

If a Taverner ſet a picce of plate befozea man to d2ink in if, and he carry it 
— tc. this is Larceny : fo2 it is no bailement, but a ſpociall uſe to aſpecial 
purpo e. 


them, though he convert them, animo ſurandi, to his own uſe, yet is it no War 
ceny, koꝛ the firſt taking is lawfull. So if one finde treaſure trove, oꝛ waife, oꝛ 


ſtray, and convert them ut ſupra, it is no Larceny, both in reſpec of the finding, 15 | 


and alſo foz that Dominus rerum non apparer, 


'C Felonious] implyeth, that though the taking keacuall, vet mat if te 
done by ſuch perſons as may commit felony, ' A mad man that is non compos 
mentis, 02 an infant that is nnder the age of diſcretion cannot commit Larceny, 
as in another place we have laid. 

A Feme covert committeth not Larceny..if it be done by the cocrtion of her 
husband: But a Feme covert may commit Larceny, if ſhe doth it without the to⸗ 
ertion of her husband: and there it appeareth, that a man may be acceſſary to his 
wife, but the wife cannot be accefſary to her husband, though ſhe know that he 
committed Larceny, and relieve him, and diſcover it not: fo2 by the Law Di: 
vine, ſhe is not bound to diſcover the offence of her husband. 

Felons came to the houſe of Richard Dey, and Margery his wife; the wife 
knew them to be felons, but the husband did not, and bothof them recetvev them, 
and-entertained them, but the wife conſented not to the felony, And it was ad: 
judged. that this made not the wife acceſſary, Quia ipſa in vita mariti ſui de ali- 
quo receptamento in præſentĩa viri ſui, cul contradicere non potuit, occaſionari 
non debet. 1 

Uxor furi deſponſata non tenebitur ex fao viri, quia virum accuſare non de- 
—＋ nee detegere furtum ſuum, nee felonĩiam, cum ipſa ſui poteſtatem non habet, 
ſed vir. 

La feme nequedent al felon poĩtdire q̃ tout ſcavoĩt ele del mauvaſte ſon baron, 
pur ceo ne le poet ele my encuſer, ne devoit, tant eome ele fuit de luy covert, &c. 

Uxor autem furis non teneatur pro delicto viri, pœna enim ſuos debet tenere 
authores, ux or autem virum accuſare non debet, nec feloniæ ſux conſentire, & c. 


'C Felonious and fraudulent taking. ] It a man feeing the hoꝛſe 


of B. in his paſture, and having a minde to ſteale him commeth to the Sheriffe, 
and pꝛetending the hoꝛſe to be his, obtaineth the hoꝛſe to be delivered unto him 
by d Replevyn , pet this is a felonious and fraudulent taking, as it was reſolved 
by the Judges, as Catlin Chiefe Juſtite repo2ted in the Kings Bench, Paſch. 
15 Eliz, fo: the Replevyn was obtained in fraudem legis, | 


Carrying away. ] Foz the Indictment ſaith, felonice cepit & aſportavii· 
The removing of the things taken, though he carry not them quite away, ſatil⸗ 
fieth this woꝛd aſportavit. As if a gueſt take the coverlet oꝛ ſheets of his bed, 
and riſing beloꝛe day, take the Coverlet oꝛ ſheets out of the chamber where he 
lap, into the Hall, to the intent to ſteale them, and went to the ſtable to fetch his 
hoꝛſe, and the Oſtler appꝛehended him, and this was adjudged Larceny : and 
the coverlet o2 ſheets were carried away being removed from the — - 

ty 


Thirdly, noꝛ by Zrover oꝛ finding. If one loſe his goods, and another nde 5 
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Cap. 47. 


Larceny or Theft, 


the hall, albeit they were fill in the houſe of the owner, | | 
So if a mans hoꝛſe be in his cloſe, and one taketh him, and as he is carry- 


. ing him away, he is appꝛehended, befoze he getteth out of the cloſe, yet this is 


ſufficient to make it Larceny. 


¶ Of mere perſonall goods.] It is ſaid (mere) fo2 though they 
be perſonall goods, yet if they ſavour any thing of therealty, no Larceny can 
te committed of them; As any kind of co2n oꝛ grain growing upon the ground 
js a perſonall chattell, and the Executoꝛs of the owner thall have them, though 
they be not ſevered, but yet no larceny can be committed of them, becauſe they 
are annered to the realty. So it is of gralle ſtanding on the ground, oꝛ of Ap⸗ 
ples, oꝛ any other ſruifs upon trees, oꝛ buſhes , oꝛ of woods growing; but it 
the owner cut the grade, o2 gather the fruit, oz cut the wood, then larceny may 
be committed ot them. | 
So it is ofa bor 02 cheſt with Charters, no larceny can be committed of 
them, becauſe the Charters concern the realty, and the box oꝛ cheſt though it be 
of great value, yet ſhall it be of the ſame nature the Charters be ot: & omne 


majus dignum trahit ad ſe minus, 


No Larceny can be committed by taking, and carrying away ol a ward, o2 of 
A villain, becauſe they arc in the realty, | n 

It appeareth by all our ancient Authoꝛs ubi ſupra, and by the ſtatute of 
W. I. that there is Gꝛand Larceny, and Petit Larceny, diſtinguiſhed ſo by the 
value: fo2 if the perſonall goods ſtoln amount to above the value of twelve pence, 
then is it grand larceny, and if it be under the value of twelve pence , then it 
is petit larceny, fo2 which he ſhall foxfeit all his goods, and lutker ſome co2- 
po2all puniſhment, as whipping, ic. | 

And this was the ancient law befoze the Conqueſt, fo2 the Mirror ſaith, Et 
tout ſoit que la ley ne eyt regard forſque al ceures des peuchers nequident li- 
nit le quantitie del robbery & larceny en ceſt manner, ceſtaſſavoir que nul ad 
judgement de la mort, fi non larceny.&c, ne paſſont 12 deniers de ſterlings. 

4 man hath a mere pꝛoperty in ſome things that are tame by nature, and 
yet in reſpec of the baſenes of their nature, a man ſhall not commit any larceny, 
creat o2 ſmall , though he ſteal them, as of maſfifs , bloud-hounds , oꝛ of 
other kind, dogs 02 of cats, no2 of ſome things that be «wild by nature, and 
made tame as bears, foxes, apes,monkies, polcates, ferrets, and the like, and 
pet no manner of kelony can be conmitted on them, in reſpec of their wild 
and ſavage nature, and thercfo:e no perſon ſhall die fo2 them: and likewiſe 
it is of their whelps. oꝛ Calves, oꝛ young; fo2 it is a rule in law, that if no 
felony can be committed of any thing that is ferum natura,and of age being 
reclaimed, 02 made tame, that no felony can be of the young in the neſt. ken- 
nell o2 den, : 


b Do aSa man map have pꝛoperty in many things, and yet in reſpec of their 


nature there can be no felony of them. On the other fide, of ſome things that 
be feræ natura, being reclaimed. felony may be committed in reſpec” of their 
noble and generous nature and courage, ſerving ob vitz ſolatium of P2irces, 
and of noble, and generous perſons, to make them fifter foz creat employments: 
As all kind of Faulcons,and other Hawks, if the party, that fteals them know 
they be reclaimed, 


«a. Of another Jo larceny tan be committed of wild beaſts, oz of 
fowls that be wild, o2 of fiſhes that be at their naturall liberty in rivers, oz 
great waters, becauſe theſe be nullius in bonis : but larceny may be committed of 
young pigeons in dovehoules, o2 of poung hawks in the neſt, But if any per⸗ 
ſon upon the ground of any other, doe take the egs of any Faulcon , Goſhawk, 
Wanner, oꝛ Swan out of the neſt, this is not lelony, but he ſhall ke impꝛiſoned 
by the ſpace of a year and a day, and fined at the Kings will, the one halt to 
the King, and the other to the owner of the ground. But larceny map be com⸗ 


mitted of the egs of ſuch as be domitæ natura, as of Yens,Turkies,Pehens, 
g [2 and 
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Juſtice Dalzons 
Report. 


ooo 2 > & 
7 


12 E. 3. Cor. 199. 
22 E. 3. Ibid. 256. 
lib. 3. fo. 19. 


10 E. 4. 14. 
L 10. 8. fo. 33. b. 
Calcys cafe. 


W. I. cs. i q. See 
the expo tion , 
thereof, 

27 H.8, 22. 
Coriũ forisfacer e 
or perdere Sar, 

t hol. hs hide 

is to be whipr, 
Mirror ca. 4. g. 
De crime de robe 
bery. | 


Lib. . fo. 18. In 
caſe de Swans. 
a Vide verb(of as 
nother) next 
following, 
12. H. 8. 39. 
14 H. 8. 3.4. 
18 H. 8. 2. 
1 E. z. diſtres 20 
leveret. 2 E. 2. 
Avowry. 18 2. fer- 
ret. 
38 E. 3. 10. 
47 E. 3. 10. 
5 H. 5. 1. 
9H. 6. 2. 
F. N. B. 87. a. & 
88 I. 86.1, 
b Mirror c. 1. f. o. 
Dier 14 El. 306, 
307. 18 4.8. 
16 E. 4. 11. 
14 H. 8.4. 
Vide before. 
37 E. 3. fo. 37. 
F. N. B. 86. l. 
c 18 f. 8. 2. b. 
Doct. & Stu. . b. 
Britton 74,75. 
Bract. I. z. fo. 9. 
8 B. 4.5. 
d 11 H. y. ca. 17 
31 Hf. 8. ca. 12. * 


43 E. 3. 24. 
Vide before, Verb. 
(Of meer per ſo- 
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v Stanf. 2 5. c. 
12 E. 4.4. 
18 B. 4. 8. 
22 H. 6. 59. 


nall goods) 
3 H. 6.55 


Ii b. 5. fo. 10g. b. 
lib. 7. fo. 1 6,17. 
b 10 E.4.14+ 


7 E. 4. 14. 
Stanf. 2 5. 


Io Ja. Regis. 


Hains calc. 


Furtum inaudi- 
tum. 


7 H. 6.43. 


21 H. 6. Cor. 455. 
Abbridge dafi. 63. 


Britton fo. 1. 


Of Larceny, or Theft. Cap. 9 


and the like. * And larceny may be committed of fiſhes in a trunk oꝛ pond, be. Z 
cauſe they are not at theirnaturall liberty, but as it were bcaſts in a pown, | 75 
b But if ſuch as be wild, that fer ve fo2 the food ol man, be made tame, as Dee, * 0 
wild Boze, Conies, Cranes, Pheſant, Partridge. oz the like, larceny may be 15 
committed of them, ſo as he that ſtealeth them know that they be tame. wy © 7 
the Deer, ic. being wild, yet when he is killed larceny may be committed ol KD 
the fleſh, and ſoof Pheſant, Partridge.o2 the like: And fo note a diverſity bee. 
tween ſuch beaſts as be ferz natura, and being made tame ſerve fo2 ple. a 
fare only, and ſuch as be made tame and ſerve fo2 food, ic. which diver. ©* 
ſity being not obſerved, hath made many men toerre. 
A man map be indicted,Quare bona capellæ in culiodia,&c, And ſo in time of be 
vacation, bona domus Eccleſiæ. < 
At the Aſſiſes at Leiceſter, in Lent, Anno 10 Jac. the caſe was this, on: 
William Hain had in the night digged up the graves of divers ſeverall men, 
and of one woman, and took the winding ſheets from the bodies, and 
buried the bodies again: and J adviſing hereupon to2 the rarencſſe «& | 
the caſe, conſulted with the Judges at Serjeants Inne in Fleetffreet; where 
we all reſolved. that the pꝛoperty of the ſheets was in the Erecutozs, Admit. © 
niſtratoꝛs oꝛ other owner of them, fo2 the dead body is not capable of any p18: 5 
pert y, and the pꝛoperty of the ſheets muſt be in ſome body: and accoꝛding 
this reſolution, he was indicted of felony at the nert Aſſiſes, but the Jury found 
it but petit larceny. fo2 which he was whipped,as he well deſerved, E 
Nota. A felonious taking muſt be of the poſſeſſion , and not of the pꝛo | 
perty removed from the poſſeſſion. 3 
Ik a man, doth bail, 02 lend his goods to another, although he hath the ge. 
nerall pꝛoperty of them; yet may he commit larceny of them, by the felonious 7 
taking and carrying them away, and in judgement of law he ts ſaid in this caſe i 
to take ths goods of another: fo2 the bailer hath jus proprietatis, and the ba: 
lee hath jus poſſeſſionis, oꝛ a ſpeciall pꝛoperty. . 
The wife cannot ſteal the goods of her husband, koꝛ they be not the goods 

of another, foꝛ the husband and wile are one perſon in — animz in car- 
neuna. 
Vide Stanf. Pl. Coron. fo. 24, 25. P 
To ſpeak it here once fo2 all; if any perſon be indicted of treaſon, oꝛ of felony, 
oꝛ larceny, and plead not guilty,and thereupon a Jury is retoꝛned, and won. 
their verdi muſt be heard, and they cannot be diſcharged, neither can the Ju: 
roꝛs in - give a pꝛivy verdic, but ought to give their verdic openly | 
Macegriefs, fleſhmongers , ſuch as buy and ſell ffollen fleſh , know: 
ing the ſame to be ffollen, Vide Lamb. inter leges Edw. _ fol,140.b, De 
Machecariis derived of mace an old woꝛd fo2 fleſh, and grief, w2ong oz injury. | 


"4 
WE 
5 

5 


Cap. 48,49. 


_— 


** 


CAS. XLVYIII 
De amo Die & Vaſto. 
Of the year day and waſt. 


his pꝛoper place upon the Expoſition of Magna Carta cap. 22. where 

it appeareth, that at this day the King ſhall have but the p2ofits foꝛ a 
year and a day in lieu and ſatisfaction of tho waſt which the Common law gave 
to the King in deſpife and deteſtation of the offence, as there you may read at 
large: and there it appeareth how neceſſary it is, ancient Authozs fo be read, 
all which need not here to be rehearſed : and that ik any ſtatute be made to 
the contrary ol Magna Carta, it ſhall be holden fo2 none. And therefoze if Præ- 
rogativa Regis anno 17 E. 2. cap. ultimo, be contrary thereunto, it is repealed as 
to the waſt, 


H Ereof we have treated at large, in the Second part of the Inſtitutes in 


17 E.z, Prær. Regis cap. ultimo. Regiſt.165, Mag. Cart. cap. 22, 3 E.z. Cor. 3 36.3 27.3 10. 290 
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CAP. XLIX. 


Of Piracy, felonies, robberies, murders, 
and confederacies committed in or 
upon the ſea, &c. 


1 Aving now treated df felonies, ic. that are committed and done upon 
the land, we will conſider of Piracies, and felon ies, ac. done on the ſea, 
which by an Ac of Parliament are to be onquired of, heard, and deter⸗ 
mined accoꝛding to the tourſe ot the Common law, as it they had been done 
upon the land. 082 
All treaſons, felonies, robberies, murders and confederacies com- 
mitted in or upon the ſea, or in any other Haven, River, Creek, or 
place, where the Admirall hath, or pretends to have power, autho- 
rity, or juriſdiction, ſhall be enquired, tried, heard, determined, and 
judged in ſuch ſhires , and places in the Realm, as ſhall be limi- 
ted by the Kings Commiſſion under the Great ſeal in like form and 
condition, as if any ſuch offence had been committed upon the land, 
to be directed to the Lord Admirall, or to his Lieutenant, Deputy, 
or * qa , and to three or four ſuch other ſubſtantiall perſons, 
8 ſhall be named by the Lord Chancellour of England, for the time 
eing, &c. , Orgs 
And ſuch as ſhall be convict of any ſuch offence by verdict, con- 
feſſion, or proces by authority ofany ſuch commiſſion, ſhall have and 
ſuffer ſuch pains of death, loſſes of lands, goods and chaattels, as if they 
had been attainted of any treaſon, felony, robbery , or other the ſaid 
offences done upon the land. | 9 | 
Lhe offenders not tobe admitted to have the . Clergy, 
2 


The 


Mirrror cap. r. 
. 3. & cap. 4. 
9. Et leroy in 
remembrance, &c. 
Lege quia opti- 
me. Glanv. li. 7. 
cap. 17. 

Bracton lib. 3. fo. 
129.137. | 
Britton c. 5. f. 14. 
Flera lib, 1. c. 28. 
$ Cauſa vęro, &c. 
„542 E. 3. ca. 1. 


Rot. Parl. 
8 H.. nu. 4 2. 


28 Hf. 8. ca. 15. 


Vid. 27 E · 3. c. 13. 
del ſtaple, 

31 H. 6. cap. 4. 
Vide 2 R. 3. fa. 25 
Vide Palaches 
caſc, 


See before in the 
chap. of Hereſy, 
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See 40 Af, 
pl. 25s 


Concerning 
treaſon, ſee be- 
fore cap. 2. Verb. 
AU trials. fo. 25. 


I E. 6. ca. 12. 


5 E. G. ca. 1 1. &c. 
4 Rot. Par. 8 H. 6. 
nu. 42. 


HilI. 2. Ja. Regis. 
at Serjeants Inne 
in Fleetſtreet, 
the reſolutlon of 
the Juſtices, 


Three points 
reſolved. 


Vide fimilia. 
19 E. 3. Cor. 124. 
o H. 4.2. 
7 E. 3. 28. 


* See the Fourth 
part of the Inſti- 
tures cap, High 
Treaſon. 

5 El.cap.5. Vide 
ſupra,cap. High 
Treaſon Verbo 
04 per qilori. f. 11. 


tendeth not to it, fo2 this is a ſpectall offerce, and ought to be ſpeciallp men- 


Of Piracy. 8 Cap. 49. 


The milchiek bekoꝛe this ſtatute was (as it appeareth by the Pzeamble }thas 
Traitezs, Pirates, Thiefs, Robbers, Pur derers, and Confederato2s upon te 
ſea many times eſcaped unpuniſhed, becauſe the Common law of this Ream 
extended not to theſe offences , but were judged / and determined befoze the 
Admirall,xc. after the tourſe of the Civill laws, the nature whereof is, that 
befoze any judgement of death be given againſt the offenders , either then 
muſt plainly confeſſe their offences (which they never will do without toꝛture > 
pains)oꝛ by witneſle indifferent, ſuch as ſaw their offences committed, cr. 
which in theſe caſes cannot ke gotten but by chance, 02 very rarely: Foz this 
cauſe , the Commons petitioned in Parliament in 8 H.6. that the Juſtices 
of Peace might enquire of all Piractes: but the Kings anſwer was, That ge 
would be adviſed. : ; | 1 

This ſtatute requires a conſiderate and juſt interpretation, wherein, 1 
that it concerneth the lite of man, the ſafeſt way is, to follow the reſolutions of © 
all the Judges fozmerly had upon due conſideration of all the parts of this Ao, 
And upon divers conferences , and in the end, when J was Atturney general, 
reſolved by them unantmouſly as followeth: | . 1210 = 
' Whete divers did in the reign ok the late Queen Elizabeth commit 
Piracy and Robbery upon the high ſea, of divers perchants of Vevice,in | 
amity with the ſatv Queen, and after the Pirats, being not known , obtained 
a pardon, granted at the Coꝛonation of King James, whereby the Ring 
pardoned them all felonies (inter alia) Firft, that befoze this ſtatute Piracy, 
02 Robbery on the high ſea was no felony, whereof the Common law ton 
any knowledge, koꝛ that it could not be tried, being out of all towns and Com: | 
ties, but was only puniſhable by the Tivill law. as by the Pꝛeamble it appea: -- 
reth; the attainder by which law w2otight no fozfeiture of lands, oz cozrup: 
tion of bloud, Decondly, that this ſtatute did not alter the offence , oꝛ make 
the offence lelony, but leaveth the offence as it was befoze this Act, viz, felony 
only by the Civill law, but giveth a mean of triall by the Common law, and 
infliceth ſuch pains of death, as if they had been attainted of any felony,xc, done 
upon tbe land. But yet (as hath been ſald) the offence is not altered, fox in the 
Indictment upon this ſtatute, the offence mutt be alledged upon the ſea ; So as 
this Ac infliceth 8 fo2 that, which is a felony by the Civill law, and 
no felony, whereof the Common law taketh knowledge, hirdly, although 
the Kea, bet only b) e offerice, yet being no felony in the eye of the law nt © 
the Realm, buf only by the Civill law, the patvon of all felonies generally ei- 


tioned. ä 2 | 
Upon khis reſolution theſe confequents do follow. 1. That by the Attain⸗ 
der upon this Au, though there be fozfeiture of lands, and goods, yet there 
is no coxruptionof blood. 2. Seeing the offence is not made felony by the 
laws'of this Realm, there can be no Acceſſoꝛy of any felony by the laws of the 
Realm in this caſe, either befoze oz after the offence, becanſe the P2incipall is 
no felon by our law, neither doth this Ac ſpeak ol any Acceſſoꝛy. 3. It there 
be an Acceſloꝛp upon the ſea to a Piracy, that Acceſſozy map be puniſhed by 
the Ci vill law befoze the Lozd Admirall but cannot be puniſhed by this Act. be- | 
caſe it extendeth not foAcceffozies.no2 makes the offence felony. * Laftly.the 
Katufe of 3 H.8.ca.2, taketh not away this ſtatute fo2 treaſons done upon the 
fea fo2 the cauſe afozeſatd, Which reſolution J have thought gvod to report, 
becauſe it openeth the windows of this ſtatute. | 
In Trin. 18 Eliz. in Lo2dDiers Manuſcript, there is a Quære made, what 
offence it is to lodge and entertain upon tho land a Pirat, knowing him 
to bea Pirat, and whether this Acceſſo2y upon the land thall be tried by this 
ffatite, which ts only of pꝛincipalls in Piracy, And it was thought by the 
two Chief Itiffices , that the ſureſt way, was to have the Commiſſion in the 
County where the Acceſſozy offended , and there both the Pꝛincipall and the 
Acceſſo2y may be indicted, and tried, Ur per ſtatutum anno 5 & 6 E. 6. _ 
Xc 
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was not thought fit fo te p2inted. 

Butler and other Pirats in Summer vacation robbed divers ol her Majefties 
ſubjects, upon the Coalt of Nozthtolk, upon the Pigh Sea; and bzought di⸗ 
vers of the goods ſo taken into the County of Noathfolke, and there were appꝛe⸗ 
hended with the goods: The queſtion moved to Wray Chiefs Juftice, and Ju- 
ſtice Peryam, Juſtices of Aſſiſe in Nozthfolk, was, whether they might be in- 
dicted of felony in No2thfolk}, as if one ſtoale goods in one County and carry 
them into another County, he may be indicted in either County e and it was re⸗ 
ſolved by them, that they could not be indicted foz felonp in Nozthfolk ; becauſe 
the o2iginall taking was no felony, whereof.the Common law took conuſance. 
becauſe it was done upon the ſea, out of the reach of the Common law: and there: 
foꝛe not like the caſe, where one ſtealeth in one County and carrieth the goods into 
another, fo: there the o2iginall act was felony whereof the law took conuſance. 
But now let us peruſe the wozds of the Statute. 


« Where Traytors, Pirats.] This wo2d Pirat, in Latine Pirara, is 
derived from the Gzeek wozd ges; which againe is fetched from , 2 
tranſeundo mare, of roving upon the ſea : and therefoze in Engliſh, a Pirat is 
called a Rover and a Robber upon the ſea. 


. Treaſon, &c.] Note, treaſon done out of the Realme, is eclatey'to 
be treaſon by the ſtatute of 25 E. 3, And pet at the making of this Act ot 28 H. 8. 
it wanted triall, (as by the pzeamble of this ſtatute it is rehearſed) at the Com⸗ 
mon law. And therefoze to eſtabliſh a certainty therein, the ſtatute of 35 H. 8, 
was made, as is àlozelaid in the expoſition of the ſtatute of 23 E. 3. See Paſch. 
43 Eliz. lib, 5. fo. 107. Sir Henry Conſtables caſe, 5 

Betoꝛe the Statute of 25 E.3.if aſubject had committed Piracie upon another 


* * 
7 * 


(fo: ſo is the book to be intended upon a fac done befoze 25 E. 3.) this was hol⸗ 


den to be petit treaſon, foꝛ which he was to be,dzawne and hanged : becauſe 


* " 
& * 
1 
* 


Anno 28 Eliz. 
Butlers caſe. 


25 E. 3. cap. r. 
40 Aſl. p· 25. 


Pirata eſt hoſtis humani generis, and it was contra ligeaneiæ ſux debitum: but 


ik an Alien, as one of the Normans , who had revolted in the reigne of King 
John, had committed piracy upon a ſubject, this offence could be no treaſon, foz 


though he were hoſtis humani generis, yet the crime was not contra ligeanciz 


ſuz debitum, becauſe the offender was no ſub ject, hut ſince the ſtatute of 25 E.3, 
this is no treaſon in the caſe of a ſubject, 3 | 

C Upon the Sea, or in any other Haven, River, Creek, or 
other place, where the Admirall hath, or pretends to have 


power, authority, Or juriſdiction. Theſe woꝛds [or pretends to have, 
& c.] are thus to be underſtood, between the High ⸗ water ⸗ mark and the Low- 
water⸗ mark: fo2 though the land be infra corpus cornitatus, at the reflow ; vet 
when the ſea is full, the Admirall hath juriſdiction ſuper aquam as long as the 
ſea flowos: lo as of one plate there is diviſum imperium at ſeverall times t but 
extend not to any Haven, River, Creek, oꝛ other place, that is infra corpus co- 
mitatus : fo2 offences there committed were triable by the Common law, and 


| of of the miſchiefe and purvien of this ſtatute: foz in the pꝛeamble, the ſea is 
only 


v mentioned, and in the body of the Act it is ſaid, in like fo2me and condition; 
as if any ſuch offence had been committed upon the land. 2 1 

C As ſhall be named by the Lord Chancellor of England.) 
A nomination by the Loꝛd Keeper of the great Deale of England was taken — 


8 E. 2. cor. 399. 
46 E. 3. Conu- 


ſance 36. 


51. k. 


Regiſt. 129. 
13 R. 2. ca. 5. 
2 H. 4. cap. 11. a 


Pl. com.; 7e 


2 R.3· fo. I 2. 


19 H. 6.7. 


30 H. 6.6. per 
Priſott. 
Forteſcue. ca. a. 


Stauf. pl. coron. 


e doulters caſe. 
ui ſupra fo. 3 r. 
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5 Eliz, cap. 18. 


Trin. 7 Eliz. 
Dier 241. the 
caſe of Brook 
alias Cobham. 


Lib. 1 1. fo. 29, 30, 
& c. Alexander 
Poulters caſe. 
Lib. 5. 26, 27. in 
Caudr ies caſe. 


Vid. Lib. 5. fo. go. 


Biggens caſe, & 
fo. 1 10. Heſtons 
caſe. 

18 Eliz. cap. 6. 


a Lib. 4. fo. 43,44. 


Syers caſe. 

ib. Bibiths caſe. 
2 E · 3.27. 

22 E. 3. Br. cor. 
260. 

7 H. 4.16. 

10 H. 4 5. 

3 H.. 1. 

3 H. 7. cor. 53. 
4 E.6. cor. 184. 
3 Aſſ. 14.5 Aſl. 5. 
11 H. 4.93. 

b Rot. cl. 3 E. 3. 
m. 2. 18. 

c Tr. 21 E. 3 · cor. 
rege, Rot. 173. 
Hertford. 

d 25 H. 8. cap. 3. 
32 H. 8. c. 3. 
Vid. 1 E. 6. ca. 12. 
5 E. 6. cap. 10. 


the Indictment, oz ſtand mute, oz challenge above twenty, xc. yet if by examina- 


. Of Clergie. 


be within this Act by the greater opinion of the Juſfices : but the ſtatute a 


all other like queſtions. 


feſſion, 82 Pꝛoces. 


Foz peine fort & dure: See in the ſecond part of the Inſtitutes, in the expoſ: 25 


tion upon the Statute ok W. 1. cap. 12. 


„ 
Of Clergie. 


Pat perſon ſhall have his Clergie, foꝛ what offences, in what 

\ \ ſuits, who is Judge thereof, and at what time Clergie is to be de: 

'Y manded, yon may reade at large in Alexander Poulrers caſe in the 

Eleventh part of my Repoꝛts: where alſo is reſolved the diverſity betweenea 

Clerk convict; and a Clerk attaint; what a Clerk con vic which hath his Cler: 

gie ſhall fo2feit, and at what time; and that none that hath his Clergte allowed 

ought to make any purgation at this day ; and that the King may pardon the 
burning of the hand; as well in an Appeale, as upon an Indictinent, 

a If the pꝛincipall hath his Clergie befoze attainder, theacceſſo2y either te: 
koꝛe oz after ought to be diſcharged. | 

b Bon may adde to the fozmer repoꝛt a Reco2d in Rot. Clauſ. An,3 E. 3. m. 2, 
& 18, That fo2 Sacriledge the D2dinary may allow Clergie. So as it is in 
the election of the Oꝛdinaty, either to allow o2 difallow Clergte in that caſe, 

c Seo & notable Recozd Trin. 21 E. 3. coram Rege, Rot. 173. Hertford, that 
Privilegium Clericale non competit ſeditioſo equitanti cum armis platis, & cote- 
armuris, per leges Angliæ. | | 

d It is pꝛovided by the ſtatute of 25 H. d. that if any perſon be indicted of felony 
fo2 ſtealing of any goods 02 chattels in any County, « thereupon arraigned, and 
be kound guilfy.02 ſtand mute, oꝛ challenge peremptoꝛy above the number of twen⸗ 
ty perſons, ic. they ſhall loſe the benefit of their Clergie, in line manner as they 
ſhould have done, if they had been indicted and arraigned,and found guilty in the 
ſame County, where the ſame robbery 02 burglary was done and committed, if if 
hall appear to the Juffices, ic. by evidence given befoze them, oz by examinati⸗ 
on, that foz ſuch robbery oz burglary in the ſame Shire where they were commits 
ted oꝛ done, they ſhould have loft the benefit of their Clergie by fo:ce of the ſaid 
Statute, viz, of 23 H. 8. cap, 1, 


© Any perſon indicted.] This A ertendeth not to Appeales by 
Writ oꝛ Bill, noz to the Appeales of the Appzovozs, 


C Or by examination. ]: By theſe wozds though the offender confeſſes 


tion 
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5 Eliz. hath made a Declaration ot the Common law concerning the power a 
authozity of the Lozd Keeper of the Gzeat Seale, which hath cleared that, and 
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To heare and determine ſuch offences after the common 
courſe of the Lawes of this Land uſed for treaſons, felonie, 
&c. done and committed upon the Land.] It the offender upon his 
arraignment beloꝛe Commiſſioners by fozce of this Statute ſtand mute, he ſhall 
have judgement De peyne fort & dure, by foꝛce of this generall bʒanch, but it i: 
out of the latter wo2ds of the Ac, viz. And ſuch as ſhall be convict of any ſuch of. 
fence by verdiR,confefſion,or Proces, Fo he that ſtandeth mute, is not convicua! 
the offence, but ſuffereth foꝛ his confumacy. Alſo it is neither by Uerdic, ton. 
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Cap. 51. Of Abjuration and Sanctuary. 


tion befoze the Juſtices, the truth of the caſe appeareth, he may be put from 
his clergie. 


By force of the ſaid Statute. ] viz. 23 H. 8. Soas if foz any Bur- 
glary oꝛ Robbery in one County he were not ouſted of his clergy by the Statute 
of 2 3 H. 8, but ſoms later Statute, then the Delinquent ſhall have his Clergie 
in the County where the goods are carried: Foꝛ example, if the roþbery be done 
in a dwelling houſe, the owner oz dweller, his wife, his childꝛen, o2 ſervants 
then being within the houſe, and put in teare and dꝛead by the ſame, and the goods 
be carried into another County, he ſhall not have his clergy : but if the robbery 
in the dwelling houſe be not done with all the circumſkances mentioned in this 
Act of 2 3 H. 8. (which circumſtances are not required by the Statue of 5 E. 6, 
cap, 9.) he ſhall not be ouſted of his Clercie in the other County. And ſo of all 
like caſes, 

See 1 Jac.cap. 8. Clergie taken from him which do ſtab another that hath not 
dꝛawne a weapon, noz ſtricken firſt. 8 


CAF. Ld 
Of Abjuration and Sanctuary. 


f Bjuration by the courſe ot the Common law map be thus deſcribed, When 
A a man oꝛ a woman had committed felony.and the offender fo2 ſafeguard of 

his oꝛ her life had fled to the Sanctuaryof a Church oꝛ Churthyard, x there 
beloꝛe the Coꝛoner of that place within foꝛty dayes had confeſſed the felony, and 
took an oath foꝛ his oꝛ her perpetuall baniſhment out of the Realm into a fozaine 
tountrey, chooſing rather,Perdere patriam, quã vitam. But that foꝛaine countrey, 
into which he was to be exiled, muſt not be amongſt Infidels. And this was the 
ancient law of this Realme, which was, Prohibemus autem ne Chriſtiana fide 
tinctus quiſpiam à regno procul amandetur, neve ad eos qui nondum Chrifto 
fidem adjunxerunt relegetur, ne eorum aliquando fiat animorum jactura, quos 
propria Chriftus vita redemit. | 

The foundation of the Abjuration was the Sanctuary ol the Church oꝛ Church: 
yard, Fo2 he oz ſhe, that was not capable of this Sanctuary, could not have the 
benefit of Abjuration. a And therefoze it is ſaid, that he that committed Sacri- 
ledge, becauſe he could not take the pꝛiviledge of Sanctuary, could not abjure. 
Foz the foꝛme of abjuration ſee the ſtatute of Abjuration, Vet. Magna Carta, 
part 1, fol, 167, b. The b Common law herein was very ancient, and had ſaved 
the life of many a man; and continued without change untill an Act made in the 
Twenty ſecond year of H.8.cap,14,whereby it was pꝛovided, that the party abju- 
red ſhould not be baniſhed out of the Realm, but to ſome other Sanctuary within 
this Kingdom: c and to ſay thetroth, Abjuration was exceedingly intricated and 
perplered by the ſaid Act of 22 H. 8, cap. 14. and other ſtatutes: Foz which cau⸗ 
ſes all Statutes made befo:e the Thirty fifth year ol Nucen Elizabeth, concern- 
ing abjured perſons , ſtand repealed by the Statute of 1 Jac. cap. 25. whereby 
the ancient common law concerning abjuration fo2 felonp was revived, 

d But by an Act made in the Twenty firſt year of Kina James it is enaced,that 
no Danctuary oꝛ pꝛiviledge of Sanctuary ſhould be admitted oz allowed in any 
caſe, By which Ac, ſuch abjuration as was at the common law, founded (as 
hath been ſaiv) upon the p2iviledge of Sanctuary, is wholly taken away: and 
— — in the Regiſter 69. a. De reſtitutione extracti ab Eccleſia is become 
ok no uſe. 

And yet the abjuration by fo2ce of the Statute of 35 Eliz.ca, 1. befoꝛe Juſft- 
ces 


Vid. Stanf. pl cor. 
fo. i 23, &c. De 
Clergie. 


Cuſt. de Norm- 
cap. 24 & 8. 
Inter leges Inz, 
cap. 5. 


Inter leges Ca- 
nuti, fo. 1 og. ca. 3. 


a 8 E. 2. cor. 20. 
b Sir Thomas 
Weyland Chiefe 
Juſtice of the 
Common Pleas, 
Anno 17 E. 1. 
Vid. Inter placitz 
Par l. An. 19 E. 1. 
apud Aſhring in 
Cro, Epiphaniæ 
c 50 E. 3. cap. 
Artic. Cleri, 

9 E. 2. c. ro. 

1 R. 2. cap. g. 

7 H. y. cap. 7. 

21 H. S. cap. 2. 

22 H. 8B. ca. 14. 
26 H. S. cap. 13. 
28 H. S. cap. 1. 

33 H. 8. cap. 15. 

1 E. 6. cap. 12. 

2 E. 6. ca. & 33. 
5 E. 6. cap. 10. 

13 Eliz. ca. 7. 

1 Jac. ca. 25. 

d 21 Jac, inthe 
contiuance of 
Statutes, &c, 

e 25 El. ca. i. & 2. 


16 


2 Rot. Parl. An. 
GE. 3. num. 6. 
Conſtable of che 


rown 


ro make 


hue and cry. 


6 2 E. 
9. a. 


4.8. b. & 


c Inter leges Ca- 
nuti fo. 1 10. c. 26. 
See Inter leges 


dw. Conf. ca. 21. 


For O verſameſſa, 


See lib. Rub. 


cap. 3 
Brat 


36. 


on li. 3. fo. 


He and C. Cap. 32 


tes of Peace. 02 Juſticesof Aſſize, 02 by foꝛte of an Act made at the ſame Par. 
liament, cap. 2. befoze two Juſtices of Peace oꝛ the Coꝛoner by a Recuſant, re: 


maineth ſtill: becauſe ſuch abjuration hath no dependancie upon any Sanduarv. 
Which being ſufficient to ſhew how the Law ſtandeth at this day, both concer: 85 


ning Sanctuary and Abjaration, might ſuffice. þ 


But yet he that is deſirous to reade the generall learning of Abjuration the 45 


Bꝛanch, and of Sanctuarie the Roof, let him reade the Pirroꝛ, ca. 1. f. 13. & 


cap. 5+ 9, 1. where he may reade the right uſe of Abjuration by the ancient lam : ; 


of England. Et inter leges Edwardi nu. io. Cuſtum. de Normandie cap 24.0f. 


ficium coronatorum tit. Abjuration, Raſt, pl. 2. Bracton li. 3. fo. 135. & 136. Bil- 


ton cap. Abjuratĩon, fo. 24. & cap. Coroners, fo. 7. And Fleta lib. i. cap. 29. 8 E.:. 
Ubi ſupra. 3 E. 3. Coron. 3 13.335. 21 E. 3.17. 29 Aff. p. 34. Rot. Pat. 25 E.;. 
part. 3. m. 16. Hil. 43 E. 3. Rot. 10. Coram Rege Buck. Hil. 26 E. 3, Coram Rege 
Rot. 20. Quando aliquis abjura vit regnum, Crux ei deliberat' fuit in manu lug 

rtanda in itinere- ſuo per ſemitas ſuas, & vocatur Vexillum Sanctæ Eccleſiz, 
Rot. Parl. 2 R. 2. nu. 28. the right uſe of Sanduary. 6 H. 4.2. 8 H. 4.2. 11H. 4. 
40. 7 H. 6. 8. 27 H. 6. 7. 2 E.. 1 7. 21. 9 E. 4. 29. 12 E. 4+ 15 2. 3 N. 7. Coron. 
Fitz. 54. 1 H. 7. 2 3.25. 8 H. 8. Kelway. 188, 189. 190, 191. Fitz, Juſtite of Peace, 
fol. 202. Stanf. pl. cor. cap. Abjuration, fo. 116, 119, & c. Et ibidem Sanctuary. 
cap. 38. Dier 13 Eliz, fo. 296. Lib. 5. fo. 12. 26. Lib, 6, fo. 9. Lib. Intrat. Tit. 
Abjuration & Sanctuary. 


CAP. LEE 
De Huteſio et Ciamore. 
Of Hue and Cry. 


He one being an erp2eſſion of the other. Fo? huer in french(unde Huteſi- 
; um) is to hoot oꝛ ſhoute; in engliſh to crie. There be two kinds of Mues 
| and Cryes, the one by the Common law, and the other by ffatute. There: 
upon there are two purſuits , the one foz the King, the other ſo; the party by 
pꝛivate ſuit. 

Hue and Cry by the Common law, oz fo2 the King, is, when any felony is 
conmitted, oꝛ any perſon grievouſſy « dangerouſſy wounded, o2 any perſon al⸗ 
ſaulted and offered to bs robbed either in the day oz night; the party gricved,oz 
any other may reſoꝛt to the * Conſtable of the town, and acquaint him with the 
tauſes, deſcribing the party, and telling which way the offender is gone, and re⸗ 
quire him toraiſe Hue and Cry. And the duty of the Conſtable is, to. raiſe the 
power of the towne, bas well in the night as in the day, fo2 the p2oſecution of the 
offender, and tf he be not found thers, to give the next Conſtable warning, and 
he the next, untill the offender be found, and this was the law befo:e the Con: 
queſt. Si quis latroni obviam dederit, eumque nulio edito clamore abire per- 
miſerit, quanticunque fuerit latronis vita æſtimata extremum ſol vat denari- 
olum, ant pleno, perfectoque jure jurando de facinore ſe nihil habuiſſe cognitt 
eonfirmato. Sin quis proclamantem exaudierit, neque vero fuerit inſequutus, 
— in regem contumaciæ (ni omnem criminis ſuſpicionem diluerit) pœnas 

at oO. 

In antiquo M. S. Si quis furi obviaverit, & ſine vociferatione gratis eum di- 
mĩſit, emendet ſecundum Weram ipſius furis, vel plena lada ſe adlegiet, quod 
eum eo falſum neſeivit: ſi quis audito clamore ſuperſedit, reddat Overſameſſa 
regis aut plene ſe laidiet. Bracton who wꝛote befoze any Act of Parliament 
concerning Yue and Cry, ſaith, Omnes tam milites, quam alii qui ſunt 15 an- 
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norum et amplins, jurare de bent quod welagatos , murditores, robbatores . &. 
burglatores non recipient, & c. Et fi Huteſiũ vel Clamorẽ de talibus audirerint, ſta- 
tim audito clamore ſequantur cum familia, &c. and herewith agiteth britton. 


The ſtatute ot W. i. cap. 9. being in affirmance of the Common law, p;ovt- 
deth,Que touts communement ſoient preſts a les ſomons des Viſccunts, et au 
erie de pais de ſuer & arreſter felons, quant miſter ſetra, ayxibiens deins fran- 
chiſes come dehors. e Abr 


Aud the ſtatute of 4 E.r. declareth thelaw ſimĩliter de omnibus homicidiis, 
Burglar), occilis, ſeu * periclicancibus levetur Huteſiũ, &. & omnes ſequantur Hu- 
teſium, & veſtigium ſi fieri poteſt: & qui non fecerit, & ſuper hoc convictus fue 
ric, attachietur quod ſit coram Juſticiariis de Gaola, c. And by that Ad it ap: 
peareth that ſo it is incaſe of Rape, and therewith agreeth * Bracton alſo,” *- 

Tho lite of hue and cry is kroch ſuit. 1 3 Ro 

b Thamar the daughter.ofking David being violently raviſhed by her bzother 
Amnon, the Tert ſaith of her, Quæ aſpergens einerem capiti ſuo, ſeiſſa ralari tu- 


nica, impoſitiſque manibus ſuper caput ſuum ĩbat ingtediens, & clamans. 

c They which le vy not Hue and Cry, oꝛ purſue not upon hue and cry, ſhall be 
punithed by fine and impziſonment. © Alſo if a man be pꝛeſent when a man is 
murdꝛed, sz robbed, and doth not endeavour to attach the offender , noz levy hus 
and cry, he ſhall be fined and impꝛiſoned. 

Df Hue and Cry by fo:ceof Aas of Parliament in five caſes. < Firſt, ifa 
watchman doth arreft a night walker, and he yiſobep.and fly, the watchman may 
make hue and cry. | * 

2. Si quis Foreſtarius, Parcarins, aut Warrennar ius i6 bali va ſua malefactores ali- 
quos invenerit vagantes ad damnum ibidem faciend', & qui ſe Foreftariis aut 
Warennariis illis poſt Clamorẽ & Huteſium le vatum ad pacem regis ad ſtandum 
recte reddere noluerint, immo ad malitiam ſuam exequend* & continuage* & 
pacem regis diffugiend ſugam fecerit, & vi & armis ſe defendetint: lĩcet· ¶Meſta 
rii, Parcarii & Warrennarii illi, aut alii quicunque ad pacem dominitegis 
tes in comitativa Foreſtariorum, Parcariorum » aut Warrennariorum illorum 
venientes ad tales alefactores fic inventogarreſtand? (en, capiendꝰ, aliquem ſex 
aliquos hujuſmodi malefactorum interfecerint , non propter hoe occaſionentur 
coram domino rege, & juſticiariis quibuſcunque aut alis balivis demini regis, 
aut aliorum quotumcunque infra libertatem aut extra: nee proprex hoc amit- 
tant vitam, aut membrum, aut aliam pœnam ſubeant, immo fimam pacem 
domini regis inde habeant. Sed bene eaveant Foreſtarii, Parcarii, Warrennarii. 
& alii quicunque, ne occalione contentionis, diſcordĩe, contumeliæ, aut alicujn 
male volent iæ, ſeu odii præhabit' aliquibus per balivas ſuas tranſeund' malitioſe 
imponant, quod occaſione — bali vis ſuis intrant, eum hoe non fece- 
rint, nec ipſos vagantes ut malefaciant, nee malefacientes invenerint, nec cauſam 
malefaciendi quærentes, & ſie eos oceidant. Quod fi feeexint , & de hoc fuerint 

convicti, fiat de morte fic inter fectorum, prout aliomm ad pacem domini regis 
exiſtentium, & preut de jure & ſecundum conſuetudi nem regni fueris faciend. 

3. Welſhmen outlawed, oz indiced of treaſon oꝛ felony, that fly info Here- 
fozdſhire, ſhall be appꝛehended, ic. oꝛ elſepurſued by hue and cry, and a lozłei⸗ 
ture upon thoſe that doe not purſue, 

4. Pue and Cry ſhall be levied upon takers of carriage within the Wierge 
ol theStaple of that which pertaineth to the Staple. 

5. Where a man is robbed: Upon hue and cry. c. what remedy he ſhall have 
againſt the hundꝛed, ic. and how and in what manner the hue and cry ſhall be 
made in that caſe, ſee the ſtatutes, & lib. 7. fo.6,& 7.the ſtatutes well expounded. 
And this robbery muſt be done in the day time, and not in the night,otherwile 
the party grieved ſhall not have his Action. And ſo note a diverſity between a 
hue and cry at the Common law, oꝛ fo2 the King, and a hue and cry by ſfatute 
where the party grie ved is to have his remedy by pꝛivate action. Note alſo a 
diverſity in the pꝛoſecution at the Common law, oꝛ fo2 the B ing, and by the ſta⸗ 


tutes which give the party remedy, foz a pzoſecution — the next Conſtable — 
| goo 
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Britton fo. 15. 
& 19. 

Fleta li · . c. z. 
See the 2. part ef © 
He Inſticutes, 
W. i. ca.. 


4 E. r. de officio * 
coronatoris. 

See the ſtauite of 
Winch. 13 E'g5 
* 7 B. 2. fo. 16. 

22 Al. 57. + 3.3.8 
38 E.3.to.6, af , 
faulced to be rob- 
bed. 9 E. 4. 25. 
See the Cuſtumꝰ 
of Norm. ca. 24. 
a Bracton li.. fo, 
28 E. 3. ca. 11. 

b 2 Regum c. 13. 
Ver ſ 19. 

c Bract. li. 3. fo. 
118. b. 

Ca. Itin. m.c. 155. 
3 E. 3. Cor. 333. 
d See 8 E. a. 
Cor. 395. 

e Stat, de Wine. 
watch, 
4H. fo. 2. 18. 

F tatutum de 


23 H.. c.. 
Vid. 1 H. 8. c. a6. 
Welhmen. 


27 E. 3. ca. 4. Cos 
ſtaple. 

Winch. 13 E. i. 
28 E. 3. c. 11. 


27 El. c. 13. 
38 El. ca. 2. 
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L ib. 4. 0. 7, &. 


29 E. 2.9 
8 E. 3.6. 
Zee 5s H. 7. 5. a. 


don capienda in 
manum Regis 


_ _zevyato, 
Ror.Clauf. 
30 H. z. n. Fo 


« Firſt part Infti- 
tutes $.194-502,; 
Seanf,PLCor. 

__ 


ca. 79. Mehaimus. 
Bracton lib.z. 
441145 
plera I. . a. 38. 


b Rot. Clauſ. 
anno 13. H. z. 


nu. 9. 

See before ca. 13. 
for cutting out of 
tongues, &c. 

c Camden Brit. 


Pag - 593. 
4 Brac. lib. 3. 
fo. 148. nu. 4. 


Vide 28 


party griebed his Action, See lib. 7. fo. y. & 8, 22 El. Dier 370, Dv the phj 
23 EL Dier 370. n law 


NKubere Pu and Cry either by the Common law, 02 by fozte of anyſfatuts 5 
21 H. 7. 28. a. 5 


Stat. de 18 E. 2. n 
De civicareLon- Mandatum eſt Guilielmo de Haverhull Theſaurario Regis, quod Civitatem 5 


* Dy +2 
CSS: IS 


Mayhem. Cap. 5; 
Mayhem. -AP. 53 


gwed by the Common law, but fo it is not by the ſaid Fatutes whith give e 


at the Common! taw is a good exciſe upon an Anbictment at the unn 
fu, but note that tt {6 no bar to the parties Action, e 


levied upon any perſon, the arreſt of ſuch perfon is lawful, although the cu: 
ofthe — and Cry be feigned, & if the cauſe be feigned;he that levy the fame ſhay 5 : 
alſo be arreſted,and ſhall be fined « tmpꝛiloned. But common kame and voice ss 
It is an article of the Leet, toenquire of Hues and Cries levieb and mt 5 


London eapiat in manum Regit, eo quod Ciyes ejuſlem Civitatis non leae - 

tunt Huteſium & Clamorem pro morte Magiſtri Guidonis de Arretio & a lim 

interfectorum ſecundutn legem & conſaetadinem Regni. Teſte Rege apud. W. 

deſiok 22 die Augalti. | M E 

TY: | 
CAP. LIII 


# OfMayhem. 


| F Payhem vou map read at large in the Firft part of che Taſtinns 
194. & 562, and in Juſtite Stanford. And whore (as it is there c 
— faith, Caſttatio verò, quam vis latens ſit, ad judieatur mahemum 
dan: . RET . 
b H. Hull ĩadictatus fuit de mayhemid, eb quod abſeidit virilia Johannis . 
naeh, &e. quem ĩdem H. deprehendit, & e. cum A. rixore ſua . Of the line acciem 
Dominus Robertus Nevil (cum numeroſum prolem ex uxore ſuſcepiſſet)igus - 
min adakefio deprehenſus, & ab adulteræ matito it vindictam genitalibs 
mutulatus, bre vi vi doloris expira v it. 5 
Vide inter leges Alveredi. cap. 40. de vuinrribus f0.4 7+ - 2 
- 4 Wy the ancient law of England, he that mained any man, whereby he let 
afip part 8f His body, the Delinqaent ſhonld loſe the like part, as he that took: 
way another mans lite. would loſe his own. s | 
And it is truly ſatd, chat Duellam eſt Mahemiam inceprum , and mabemiam 


eft Hemĩeidium inchoatum. And therefoꝛe in the Appeal oz Indiament it is ſaid 
Mirror Tv g. De pains in divert manners. Bric,f0,48.b. Fleta A438. Membrum pro membro. 11 E. 3. 104. 


300. 94. 8 H. 4. 20, 21. Coron. 438. 
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1 Of Premunire. 

II Rimerment pur ces que monſtre eſt a noſtre ſeigniour le roy per gre- +; tte 
5 vouſes & clamouſes pleints des Grandees & Communes avant ditz, an — 


coment pluſors gents ſont, & ount eſtre treits hors de realme a reſponder wi Forge ü 
des choſes dount la conuſans apperteint a la court noſtre Seroniour le roy . — _ — 
Et auxint que les judgements rendus in meſme le court ſont empeache © 
en antre court, in prejudice & diſheriſonnoſtre dit Seigniour le roy & 

de ſa corone, & de tout le people de ſon dit realme, & in defeaſance 

& anientiſment de la Common ley de meſme le realme uſe de touts temps. 
Sur quoy ewe bone deliberation ove les Grandees & auters de dit 

councell, Aſſentus eſt & accord per naſtre dit Seigniour le roy, & les 26. . 6b 
Grandees & communes ſuiſditz, Que touts gents de la ligeance le roy, „ 
de quel condition que ils, ſont , que trabent nulluy hors de realme en ah. 
" plea dont le conuſance appertemt à la court le roy, on des choſes dont 
„ Judgement ſoit rendus en le court le roy; ou que ſuent en autri court 

a defaire ou impeacher les judgements rendue in le court le roy Eient 


Jour, Oc. In Engliſh thus. 


© &S 5s IF 
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Flle becauſe it is ſhewed to our Lord the King by the grievous and 
clamorous complaints of the Great Men and Commons aforeſaid, 

how that divers of the people be, and have beene drawne out of the 
| Realme to anſwer of things, whereof the cogniſance pertaineth to 
the Kings Court: And alſo that the judgements given in the ſaid 
Court be impeached in another Court in prejudice and diſheriſonof 
our Lord the King, and of his Crowne, and of all the people of his ſaid 
Realme; and to the undoing and deſtruction of the Common law of 
the ſame Realme at all times uſed. Whereupon, upon good delibe- 
ration had with the Great Men and other of his ſaid Councell, it is aſ- 
ſented and accorded by our Lord the King, and the Great Men and 
Commons aforeſaid, that all the people of the Kings ligeance, of whar 
conditionthat they be, which ſhall draw any out of the Realme in plea, 
whereof the cogniſance pertaineth to the Kings Court, or of things 
whereof judgement is given in the Kings Court, or which doe ſue in 
any other Court to defeat or impeach the judgements given in the 


Kings Court, ſhall have day, &c. 


The effect of the Statute of 16 R. 2. is, It any purſue oꝛ cauſe to be purſued R. cap · j 
in the Court of Rome, oz elſewhere, any thing which toucheth the Ring, againſt 
bim. his Crowne and Regality. oz his Realme; their Notaries, Pꝛocuratoꝛs, 
i Fautoꝛs, tc, ſhall be ont of the Kings wan RE 
+ - N 


wh 
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Fourth part of In this Act is declared the Soveraignty, Pzerogative , and Freedome of the 


Crowne of England, and the firſt Article exhibited by the Loꝛds of the Conn: 
cell, (whereof Sir Thomas More Chancello2 was one) and the p2incipall Judges 
concerning this matter, is woꝛth your reading. 


the Inſtitutes, 
cap. 8. Artic, 1. 
Die Decemb. 


_— = 1 _ This offence is called a Pꝛemunire of the woꝛds of the Writ, grounded upen 
Woolley, this and other Statutes fo2 puniſhment thereof, Fo? the woꝛds of the Writ ke. 


Ver.N,B, I43. . ; 
he that is præmonitus is præmunitus. 


1Befoze the making of this Statute of 27 E. 3. there were thꝛee great mit. 3 
chiefs. Firſt, that the Kings ſubjects have been dꝛawn out of the Realme , ty 


C ap. 71 


Rex vicecomiti, &e. Przmunire fac, A. B. &c. And richtly it is ſo called, o: 


W 


the anſwer of things, whereof the conulance pertatned to the Kings Cout. 


Setondly, ot things whereof judgements have been given in the Kings Courts, 


And thirdly, that after judgements given in the Kings Courts of the common 2 
law, of matters determinable by the common law, ſuits were commenced in 


other Courts within the Realme; to defeat oꝛ impeach thoſe judgements. And 
theſe thee miſchiefs had thee unſufferable effects: Firft, the pꝛejudice and dif: 
hcriſon of the King and of his Crowne. Secondly, the diſheriſon of all his ſub: 
jects And thirdly, the undotug and deftruction of the common law of this 
Realme : all which appeare in the pꝛeamble of this Act. | 
They are called other Courts, ) either becauſe they pꝛoceed by the rules of other 
lawes, as by the Canon oz Civill law, ic. oꝛ by other trials, then the common lay 
doth warrant. Fo? the triall warranted by the law of England koz matters of 


fac, is by verdict ol twelve men befoze the Judges of the common law of mat: | L 


ters pertaining to the common law; and not upon examination of witneſſes in 
any Court of equity: So as alia curia, is either that which is governed per 
aliam legem, oz which dꝛaweth the party ad aliud examen. Fo? if the freehold 
and inheritances, goods, and chattels, debts, and duties, wherein the King oz 
ſubject hath right oꝛ pꝛoperty by the common law, ſhould be judged per aliam le- 
gem, 02 be d2awne ad aliud examen, the thꝛee miſchiefs afoꝛeſaid expꝛeſſed in 
the pꝛeamble and in this Act ſhould follow, viz. diſheriſon of the King and or his 
Czowne, the diſheriſon of all his people, and the undoing and deſtruction of the 
common law at all times uſed : by which woꝛds of this Act if appeareth, that 

all theſe miſchiefs were againſt the ancient common lawes at all times uſed. A 
that alſo appeareth by the ancient Writs of the common law, called Ad jura re; 
via, whereof ſome touch hath been given befoze , and whichare wozthy the rea: 
ding: and alſo by divers Acts of Parliament; as the Statute of Carlile, Anno 
- 35 E. 1. whereof we have treated befoze in the Second part of the Iofticuces : and 
by the ſtatute of 25 E. 3. De proviſaribus. And it is obſerved, that in 29 E. 3. 
ram Rege. within two yeares after the ſaid Act of 27 E. z. that they that were called jn que: 
Rot. 44. Cornub. ffion upon the ſtatute of Pꝛemunire, Invenerunt manucaprores ſufficientes, & 
V.46 E.3.13>14. ſacramentum præſtiterunt, quod non attemptabunt, citra mare vel ultra, quod in 
Notagcitra mare. pt judiciam regis, legum, ſeu coronæ, ſen judiciorum in curia Regis reddit', ten- 
dere valeat quoquo modo, &c. Whereby, and many other like Recoꝛds it ap- 
peareth, that judgements ought not to be queſtioned cicra mare, in any Court, 

unleſſe it be acco2ding to the courſe of the Lawes of the Realme. 


Regiſt.61,62,8c 


Mic.29 E.z co- 


4 H 4.ca,23. By the ſtatute of 4 H. 4. cap. 23. it is o2dained and ffabliſhed, that after 
judgement given in the Courts of our Lo2d the Ring, the parttes and their 
heirs ſhall be thereof in peace, untill the judgement be undone by attaint, o2 by 
erroꝛ, if there be erro2,as hath been uſed by the Lawes in the times ol the Kings 
Pꝛogenttoꝛs. | | 

a 10H. 41,2, a Alſo that which hath been ſaid appeareth by our 1Books and ancient Re- 

18 H 6.6.0, coꝛds, as hereafter hall appeare. 

b - 2a b 5 E. 4. fol. 6. where the ſtatute of 16 R. 2. cap. 5, ſaith, In curia Romana vel 

© 6 a, pre- Alibi, Eccleſiaſticall Courts within the Realme are within this word [alibi] 

munire Fitz. I Mich. 11 H. 7. it was adjudged hy the whole Court, that a ſuit in the Ec- 

I5 re 7.9 = cle ſtaſticall Court within the Realme fo2 a fempozall cauſe, was in caſe of 

410. LNTT,, Ralls 


P2emmire. 
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d A pꝛeſident ofa Pꝛemuntre, foꝛ ſuing in the Eccleſiaſtical Court fo2 a debt. 4 Raſt. pl. 429. b. 
O 


e It was reſolved. that he that ſued in the E ccleſiaſt icall Court foꝛ the foꝛge⸗ 


ry of a laſt Will and Teſtament, incurred the danger of a Pꝛemunire, becauſe 
the party grie ved might have his remedy by the common law. And in the ſame 
year of 17 H. 7. Juſt ice Spi man alſo repo2teth; that one Turber vile, as well 
fo2 the King, as fo2 himſelfe, did ſuea Pꝛemunire againtt a perſon fo? ſuing fo: 
tithes in the Eccleſiaſficall Tourt, alledg ing the ſame to be ſevered from the nine 
parts, and judgement given againſt the defendant, 

Alſo it appeareth that the Admirals Court is within this woꝛd [alibi] if he 
hold plea of any thing, which is not done ſuper altum mare, but infra corpus co- 
Initatus. : 

Richard Beuchampe Eſquire and I homas Paunceſoot E ſquire and others, 
are charged with the offence of PÞ:emunire,fo2 that they ſued John Creſſey Eſq; 
tefoze Henry Duke of Exeter Admirall of England, ſoꝛ taking away a Croſſe of 
gold and other goods, ſuppoſing the ſame to be taken ſoper altum mare, where in 
truth they were taken at Stratfoꝛd in the County of Eſſex ; where the ſtatute of 
16 R. 2. is retited, that none ſhould ſue in curia Romana ſeu alibt, xc. and that 
the conuſance of this plea belonged to the common law; and not to the Court of 
the Admirall, And ſo it is of the Conſtable and Qarthall ; if they hold plea of a 
matter determinable by the cemmon law. 

g Iſabel Winnington exhibited a bill of PÞzemunire againſt William Powdich 
upon the ſtatute of 16 R. 2. cap. 5. foꝛ ſuing in the Admiralt court beſoꝛe John 
Earle of Puntingdon, Admirall of England, foꝛ a cauſe which belonged to the 
common law, whereunto the defendant pleaded not guilty. 

And the reaſon of all theſe caſes is, becauſe they dꝛaw matters triable by the 
common law ad aliud examen, and to be diſcuſſed per aliam legem. 

But ſome have made a queſtion, Whether ſince the Eccleſtaſficall Jurisdi⸗ 
«fon was acknowledged to be in the Crowne, an Eccleſiaſtitall Judge holding 
plea of a tempoꝛall matter belonging to the common law, doth incurre the dan- 


ger ofa Pꝛemunire. Though hereof there is no queſt ion at all, yet left any man 


might be led into an errour in a caſe ſo dangerous, we will clear this point by 
Reaſon, Pꝛeſident, and Authozity. The reaſon holdeth fill to dꝛaw the matter 
ad alind examen, &c, And the like queſtion might be made foz the Admirall 
court, which is, and ever was, the u ings Court, but governed per aliam legem: 
and ſo likewiſe of the Court of the Conſtable and Parſhall, | 

At a Convocation holden Anno 22 Hf. 8. by a publick inſtrument made by all 
the Biſhops and the whole Clerg ie of England, the King was acknowledged to 
be Supꝛeame Head of the Church of England. h After this, viz, 24 H. 8. it 
appearcth that the Statute of P2emunire remained in fozce againſt Eccleſiaſti⸗ 
call Judges, fo2 holding of pleas meerly determinable by the common law. 

In 25 H. 8. Richard Nick Biſhop of No2wich was attainted tha Pꝛemu⸗ 
nire at the Kings ſuit, and his caſe was this. Within the Towne of Thetfozd 
there then was a cuſfome, that all Eccleſiaſficall cauſes riſing within the ſaid 
Zown ſhould be determined befoze the Deane there, having a peculiar Eccleſi⸗ 
aſticall Jurisdiction , and that no inhabitant of the ſame Town ſhould be dzawn 
befoze any other Eccleſiaſficall Judge, and that every perſon ſuing contrary to 
that cuſtome, the lame being pꝛeſented befoze the Maioꝛ of Thetfozd, Would fo2- 
leit fix ſhillings eight pence ; and that an inhabitant ol Thetfozd foz an Eccleſi⸗ 
afticall cauſe riſing within ZThetfod , ſued another befoze the Biſhop of Noꝛ⸗ 
wich within his Conſiſtoꝛy court at Nozwich : and this was pꝛeſented befo2e 
the Mato: of Thetfo2d accoꝛding to the cuſtome, whereby he fo2teited fix ſhil- 
lings eight pence, The ſatd Biſhop cited the ſaid ꝙatoꝛ foz taking of the ſaid 
Pꝛeſentment Pro ſalute animz to appear befoꝛe him at his houſe at Yoron in 
Suffolke, where the Maioz appeared, and there the Biſhop ore tenus injoyned 
him, upon pain of &xcommunication toadnull the ſaid pzeſentment befoze a day. 
And fo2 this offence he was attainted in a Pꝛemunire upon his confeſſion be- 
koꝛe Fitz James Chief Juſtice, and the Court ofk ings Bench; upon the _ 


430. 

e 17 H.. of the 
report of Juſtice 
Spilman. 


F Mic. 38 H.. 
cot am Rege. 


g Mic. 9 H. 7. 
coram Rege. 
Raſt. pl. 23. 
but this cauſe is 
entred. Trin. 

9 H. 7. Rot. 37, 
coram Rege. 


h 24 H.8. tit. 
premunire, 
Brook 16. 


Hil. 25 H. d. co- 
ram Rege, Rot. 
Rich. Nick Bi- 
ſhop ot Nor- 
wich his caſe. 
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Trin. 36 H.8.co- 
ram Rege. Rot. . 
the B. of B angors 
caſe. 

D. & St. lib. z. 
ca. 2 4. fo. 106. b. 
Lib. z. ca. 23. 


Br. tit. Premu- 
nire, 21. 


Temps. E. 6. 


1 Eliz. cap. 


25 H. 8. ca. 20. 


Trin. 29 EIiz. in 
Communi banco. 
Rot. 747. Tho. 
Stoughtens caſe. 


* 


Of Premunire. Cap. 54. 


of 16 R. 2, the Recoꝛd whereof we have feen. By which judgement two Points 
are cleared: Firſt, that the Statute of Pꝛemunire extends to ©ccleffaſtical! 


courts within the Realme. Secondly, that after the King was in polleſlion of ; i 


his Supꝛemacy, the Biſhops incurred the danger of Pꝛemunire. 


The Biſhop of Bangoꝛ was attainted in a Pzemanire foꝛ holding plea of ay 27 


Advowſion. and of tithes ſevered from the nine parts. 


Saint Germin in his Book of Doco2 and Student, who wꝛote after 26 H.. 2 


holdeth : That if a man maketh a pꝛomiſe fo2 a tempozall thing, and ſwear to 
perfo2m it, and doth it not; if he be ſued foꝛ perjury in the Spirituall court, 3 
Pꝛohibition oꝛ a Pꝛemunire lyeth in that caſe. Alſo he ſaith : It a man be ex. 


communicate in the Spirituall court foz trefpaſſe,o2 ſuch other thing, as belongs 1 
to the Kings Crown and his Royall Dignity, c. the party, if he will, may ale 


a Premunire fac. againlk him. 


Brook repo2teth, that Barloe Biſhop of Bath and Mels, in the reigne of King 2 
E. 6. dep2ived the Deane of Mels, which Deanry was a Donat ive: and there. 


by incurred the danger ol a Pꝛemuntre. 


By the Statute of 1 Eliz, (which reſfozeth the ancient Jurisdiction Eccles, © 


aſticall to the Crown) the Act of 1 8 2 th, & Mar. cap. 8. is repealed. But there 


is a ſpeciall pꝛoviſo in that Act of x Eliz, that it ſhould not extend to repeals ; 
any Clauſe, Patter, oꝛ Sentence contained oꝛ ſpecified in the laid Act of1 & 2 Ph, 
& Mar. which doth concerne matter of Pꝛemunire, but that ſo much of that, which 


concerneth any matter 62 cayſe of Pꝛemunire, ſhould ſtand in fo2ce and effec, 


And that claule of the Statute of i & 2 Ph. & Mar. is this. That whoſoever ſhall : 


by any Proces obtained out of any Eccleſiaflicall Court, within the Realmeor 
without, by pretence of any ſpirituall juriſdiction, or otherwiſe, contrary to the 
lawes of the Realme, inquiet or moleſt any perſon, &c, for any Mannors, &c, 
parcell of the poſſeſſions of any Religious Houle, &c. ſhall incurre the danger of 
the Act of Premunire, in Anno 16 R. 2. 

Ses the ſtatute of 25 H. 8. which allo hath reference to the ſaid Act of Py⸗ 
munire,. and is revived by 1 Eliz. | 

Thomas Stoughton Parſon of N. in Suffolke, bzought a Writ of Pꝛemunite 
againſt R. T. upon this ſtatute of 27 E. 3. foꝛ ſuing in the Court ot Audience of 
the Archbiſhop ol Canterbury, to impeach a judgement given in a Quare Impe- 
dir, befoꝛe the Juſtices of Allize in the County of Suffolk, ic. the defendant 
pleaded not guilty, ac. And this (omitting many other things fo2 this matter) 
ſhall ſuffice, And now let us peruſe the body of the Act. 


ll Trahe nulluy hors de realme.] Of this thers is no queſtion, be- 
ing againſt the ancient law of the Realme alwayes in ule ; as by this Ac ap: 
peareth. And this was a remedie fo2 the firſt miſchiefe. 


C Ou des choſes dont judgements fuer rendus, &c.] This 
bꝛanch pꝛohibiteth all foꝛain ſuits, viz. in the Court of Rome, xc. fo2 any thing 
whereof judgement was given in the Kings Court. And this was a remedie lo; 
the ſecond milchieſe. 


. 


¶ Ou que ſuont en autre court a defaire ou impeacher | 


les judgements rendue in le Court le Roy. ] This is a remedy 
fo2 the third miſchief, Fo2 having by the ſecond bzanch p2ovided againſt fo- 
rain ſuits to undoe, oꝛ impeach judgements in the Kings Court, this bꝛanch 
doth (as hath been ſaid) extend to all Courts, which pꝛoteed by the. rule of a: 
nother law. oꝛ dꝛaw the party ad alind examen, and therefoꝛe this b2anch doth 
extend to Eccleſiaſticall Courts, to the Court of the Conſtable, and Parſhall, 
to the Court of the Admiralty, and to the Court of Equity pꝛoceeding incourle 
of equity: fo2 if had been to no effect to have pꝛovided againſt fo2ain ſuits, 
which were troubleſome; tedious, and chargeable, and to have ſuffered the par- 
ty to have attempted and pꝛoſecuted any thing at home within this _ 
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to the pꝛejudite and diſheriſon ot the u ing, and his Crown, and all his fiſbs 
jects, and to the ſubverſion of the Comnton law. And kik we wflf peak of 
the Court of Equity. This Court cannot pzoceed in roitle of chaitfy 
judgement at the Common law, ton thiee reafohis, Flex; f62 that it taMibth'the 
matter triablo, and determinable by the Common law, ad aliud examen; vir. 
40 atriall by witneſſes, which(as hath been (a(s)is colitfary to the anttent law 
of the Realm, and againſt the Purvien of this atute; Secondly; after judgz 
ment the parties ought to be at peace and quiot; foz judicia ſunt tantjuatm jtiris 
dicta, and if the party againſt whom judgement is aiven; might after judge⸗ 


ment given againft him at the Common law, gos into tourt of Equity fo; mat⸗ 


ter in equity, there either ſhould be no end of ſuits , oꝛ every Plaintit would 
leave the Common law, and begin in the Court of Ehaity, whithet in the end 
he muſt be bꝛought, and that Gould tend to the utter fubderſion bf the Com⸗ 
mon law, as it is ſaid in the Act. Thirdly, the Court of Equity in the pꝛo⸗ 
teeding in courſe ot equity is no Court of tecoꝛd, and therekoze it cannot hold 
plea of any thing, whereof judgement is given, which is a judicialt matter of 
recozd. And this is the ancient law at all times uſed, as this Art eakerh. As 
taking ſome few examples foꝛ many, both befoꝛe, and dfter this f#tirte — 
In the caſe of Edmond Cart ot Coꝛnwall in Anno 6 E. i. it appratethj. that 
after judgement given befoze Roger Loveday and Walter WitbornAnffites of 
Oier and Terminer, againſt Walter Biſhop ob Exteter und his Tenants ; the 
ſaid Biſhop pꝛotured the Biſhop of Landaft in the Pariſh Churches of Coꝛn⸗ 
wall and Devonchirs to pꝛondunte ſentence of Excommnitation by the ſen- 
tence of the Archbiſhop ot Canterbury (which ſentence was had by the pꝛoture⸗ 
ment of the ſaid Biſhop of Exceter)againf all perſons of what effjite,degres oz 
dianity ſoever, that dealt in the pꝛotesdings, it. againſt the ſatd Bilyop and his 
tenants be fo2e the ſaid Juſtices: and in this part ofthe recoꝛd being in French, 
it is ſaid, La Corone, & la dignity noftre ſeignioar le Roy ne doit per autre eftre 
Juſtice ne guy ne, & c. Et les choſes que ſont paſſes en ſa court per judgement, uu 
en auter manner, ne de vient eſtre en antri court recrecees, & . Out of this Re: 
toꝛd we may sblerve thee things. Firſt; what the antient law of this Realm 
was, befo26 the making ofthis Aa, Secondly, that en autri court] which are 
the wo2ds of this Act , was taken to be another Court within the Realm. 
Thirdly, that the miſchief befoze this Art, was fo2 ſuits in other Courts within 
this Realm, after judgements given in the Kings Courts. Read the whole 
Recoꝛd, which beg inneth thus. Cornub. Dominus rex mandat, &. | 
And in 13 E. 3. there was a ſuit in the Court of Rome after judgement in 
the kings Court, and in that Reco2d it is ſaid, In regis contemptnth, & Cotonæ 
ſuæ præ jndicitin, ac judicii prædicti enervatione manifeftath, &c. Ae quòd j udicia 
in curia Regis rite reddita ftuſtra redderentut, niſi debitum ſortirentur effectum. 
a Flera who wꝛote before this ſtatute, ſaith, Judiciadebene rata permanere, & 
firma conſiſtere, uſque ad condignam ſatistactionem inviolabiliter obſeryentar. 
And as a Maxime of the Common law in the judiciall Kegiſter, fo. 12. 35. 
41, &e. it is often ſaid, Ea quæ in cutia domini regis rite acta ſunt, debitæ execu- 


tionĩi demandari debent. 


Now let us ſee what hath been done fince the Act.“ The ttatate ot 4 H. 4. 
cap. 2 3. hath been recited befoze-which is a rdgement of Pattiament. A judge: 
mont was obtained by covin and pꝛackite aint all and conſcience in the 
Rings Bench: - fo2 the Plainfif refainsd by colluſion an Attoꝛnp fo2 the Defen- 
dant, (without the knowledge of the Defendant , then being beyond ſea) the 
Attony confefoth the Action;wherenpon jadgement wis given, *fhe Defen- 
dant fought his remedy in Parliantent, and by Authozity of Parliameiif pow- 
er was given to the Loꝛd Chancetlo2 by adviſe of two ol the Judges to hear, and 
eder the cale acco2ding to equity: which pꝛoveth that the Chanceſtoue could 
not dos it of himkelf without higher Anthozity. bs | | 

© No In junction after verdict at theC onunon law is tobe granted in Chancery, 
4 if the Lo2d Chancelloz chend grant an Injemection in that tale the Jadges — 
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37 H. 6.14. 


Anno 6 E. r. the 
Earl of Corn- 
wals caſe. 
Lanceſt on in 
The ſaur. 


Mich. 13 E. 3. In 
Comuni Banco 
Rot. 30. Inter Jo- 
hannem de Din- 
gle & Mich. de 
Englis. Bedf. 

a Fleta li. 6. ca. 38. 
Trin. 19 E 3. 
Rot. 50. Coram 
Rege John Bo, 
tons caſe. 

Miche 19 E. 3. 
Rot. 16. & Rot. 
29. Alan de Co- 
nesbur gh caſe. 
F. N. B. 169. f. 

20 E. z. eſſoin. 24. 
21 E. 3. 40. b. 

b 4 H.4 cd. 23 · 

c Paſc. 5 E. 4. Co- 
ram Rege inter 
Cobbe & Nore. 
Rot. Parl. ſimile 
3 H. 5. nu. 44 

& 3 H. 6. nu. 22. 
e 21 E. 4.37. 


x. Decemb. 
21 H. 8. Art. 20. 


— 


Doc. & Stud. 
ea. 18. the book 
of direrſity of 
Courts. 


Mich. 8 & 9 El. 
in the Kings 
Bench, 


Trin. 21 El. in 
Com̃unĩ Banco 
Nor. 3 19. 


Paſch. 25 El. in 
the Kings Bench. 


Trin-zo El.inthe 
Kings Bench. 
Divexſity of 
Courts. ca. Chan- 


cery. 


Mic. 39 & 40 El. 
See the Fourth 
part of the Inſt. 
cap. Court of 
Chancery. 
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Of Premunire. 


that it the Chanceloz impꝛiſoned the party fo2 bꝛeach ofthe Jnjundion, they 
would grant an Habeas corpus and deliver him, | 


Among the Articles preferred to the King by Sir Thomas Moore Loy 


* 


Cbanteleꝭ of England, and all the P2zivy Countel- and by Fitz James Chief Jy i 
ſcice, © Juſtice Fitz- Herbert againſt Cardinall Moolſey, one is in theſe wozds, , 
[And the ſatd Lozd Cardinall hath examined divers and many matters in th 


Chancery, after judgement thereof given at the Common law, in ſubverſton of 

laws, and made ſome perſons to reſtoze again to the other partycondeme 
ned that, that they had in execution by vertue of the judgement of the Common 
law] which I have ſeen in parchment under all their hands, and is yet to be 
ſeen. | 


At judgements given in the Kings Courts ſhould be examined in Chancery, 
befozo the Kings Councell , 02 anp other place, the Plaintif oz Demandant 
tt. Sec the diverſity of Courts ca, Chancery, 

Ralph Heydon Gent. was indicted of a Pꝛemunire upon the ſtatute ot 27 E.;. 
fo; ring of Sir Nicholas Bacon Loꝛd Keepsr of the Great Seal, to grant 
an In junction in Chancery after judgoment given in an Ejectione firme of 
lands in Þertfozdſhire. And the recoꝛd ſaith , Quod predictus Radũs machi- 
natus eſt aptiquas leges, & conſuetudines tegui ſubvertere. 
A wiif of Pꝛemunire upon ths ſaid ſtatute of 27 E. 3. by Richard Beans a: 
gainſt Richard Lloyd, fo; ſuing befoze the Pꝛeſident and Countell in Wales, 
after judgement given in the Court of Common Pleas, in an Action of debt 
foz fozfy and two pound ten ſhillings, in ſubverſionem legum antiquarum,&c, 

Peter Dewſe was indicted fo2 pzocuring of Sir Thomas Rromly then Lozd 
Chanceloꝛ, fo grant an Injunction in the Chancery after a Judgement given 
inan-EjeRione firme. 

John Heal of the Inner Temple London Eſquire, was tndiced ofa Pzemus 
nire, foʒ p2ocuring a ſuit in Chancery after a judgment given at the Common 
law, contrary to the ſtatute of 27 E.z. And the councell of Heal took two ex: 
ceptions , one, that the Court of Chancery was not within ths ſtatute of 
27 E. 3. another, that one of the parties to the ſuit in Chancery was named in 
one place by one name of baptiſme, and in another part of it by another. The 
Court reſolved that the Court of Chancery was within the ſtatute of 27 E-3, 
but fotmd the other exception concerning miſnaming to be true. And there: 
foze then quaſhed the Indictment, but made a memorandum indozſed upon the 
back of the indictment, that it was overthzown fo2 miſtaking a name, and not 
foz the matter. 

Thomas Throckmorton exhibited a kill in the Chancery again Sir Moyl 
Finch after judgement given againſt him in the Court of Exchequer upon aps 
parant matter of equity. Upon which Bill the Defendant demurred in law, and 
fo2 that Sir Thomas Egerton then Lozd Keeper inclined to rule over the de- 
murrer, ſaying that he would not meddle with the judgement . but puniſh the 
co2rupt conſcience of the Defendant, in relieving the Plaintif in equity: Wpon a 
petition to Queen Eliz. (who ever favoured the dus pꝛoceeding of her laws, 
the referred the conſideration of the Demurrer to all the Judges ol England, who 
hearing Councell learned on both parts, and upon view of Pꝛeſidents in the 
time of H. 8. and ſince of In junctions granted after judgements, and finding 
very few of them to warrant that which had been affirmed, and none of them to 
be done by the advice of any of the Judges, they all after divers hearings , and 
conferences, and conſideration had of the laws and ſtatutes of the Realm, una: 
nimouſlp reſolved , that the Loꝛd Keeper conldnot after judgement given re- 
lieve the party in equity, although it appeared to them, that there was appa⸗ 
rant matter in equity. And amongſt others, the Judges gave this reaſon, that if 
the party again whom judgement was given, might after judgement given. a- 


ſhould ſeldome come to the effect of their ſuit, noʒ the law thould never have end, ; : 


' gainſfhimat the Common law, dꝛaw the matter info the Chancery, it would tend 
do the ſnbverſion of the Common law, foz that no man would ſue at the Common 


law, 
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Of Premunire. 
jaw , but o2iginally beg in in Chancery, ſeeing at the laſt he might be bꝛouaht thi⸗ 
ther, alter he had recovered by the Common law; and thereupon they all certi⸗ 
fied.that the Demurrer was good, and that Sir Moyl Finch the Defendant 
ought not to anſwer. | 1 4 

An Inkoꝛ mation upon this ſtatute of 27 E. 3. againſt Sir Anthony Mildmay, 
fo: that he and other Commiſlioners of Sewers did impeach a judgement in the 
Rings Bench: he purchaſed a pardon from the King, and pleaded it. | 

See a Pꝛivy Seal bearing Teſte 18 Julii, Anno Domini 1616. to the con- 
trary, obtained by the impoꝛtunity of the then Lo2d Chancelloz being vehement⸗ 
ly affraid: Sed judicandum eſt legibus, and no Pꝛeſident can p2evail againft an 
Act of Parliament. And beſides.the ſuppoſed Pꝛeſidents (which we have ſeen) 
are not authenticall , being moſt of them in ton papers, and the reſt of no 
credif, 


C Eient jour contenant le ſpace de 2 moys per garniſh- 


ment a faire a eux,&c.] By this it appeareth that a Pꝛemunire ly⸗ 
eth as well fo2 the party, as fo2 the King, and they hoth may joyn in one wzit. 
Ik the Defendant come not at the day, ic. by the expꝛeſſe letter of the law 
judgement ſhall be given againſt him accozding to this Ad. This ſuit need 
not be againſt them by o2iginall wꝛit, but if the Defendant be In Cuſtodia Ma- 
reſchalli, the ſuit may be againſt him by bill , becauſe the end of the giving of 
the two months was, that they ſhould have notice, which is ſatisfied, and there- 
with agreeth the P2eſidents; and the Defendant cannot be ſued in any other 
Court, when they are In Cuſtodia Mareſchalli. See the ſtatute of 18 El. cap.5. but 
that ſtatute extends to common Inkozmers, and not when the ſuit is commen- 
ted by the party grie ved. | | 1 
2 But if the Defendant appear and plead, and the iſſue be found againſt him, 
oꝛ if he demur in law. ic. judgement ſhall be given againſt him, that he ſhall be 
out of p2otection,+c. And ſo hath this ſtatute deen interp2eted , and judgement 
given atcoꝛdingly. Peruſe well the woꝛds of this Act foz this point, and ſee the 
book in 8 H. 4.6. | | 
By the ſtatute of 38 E. 3. cap.2. the Defendant ought to appear in perſon, 
and therefoze he cannot appear by Attoz ithout a ſpeciall w2ft out of the 
Chancery: and this Act doth bind as well thole that are Lo2ds of Parliament 
as others. | f | 


C Avant le Roy & ſon Councell.] Pere Countell cannot be ta- 
ken, a8Woſt commonly it is, foꝛ his Judges of his Courts of Juſtice, who are 
faid to be of his Councell fo2 p2oceedings in coutſe of Juffice, becaufe the 


- ConrtsofIuftice are hereafter in this Act named: neither doth it intend then ings 


P2ivy Councell, but the King and the Lo2ds of Parliament in Parliament. 
which is a Court of Juſtice. | 

See the Firſt part of the Inſtitutes. Sect. 164, Veigne les Burgeſſes al Parle- 
ment. There is Commune Concilium, Magnum Concilium, Privatum ſeu eon- 
tinuum concilium,and Concilinm Juſticiariorum, le Councel des Juſtices. 


© Ils, lour procurators, Attornies, Executors , Notaries, & 


Mainteynors. ] Note by this Ac the Pꝛocurers, Attoznies , Erecutozs, 
Notaries, and Maintainers ſhall have the ſame pumiſhment , that the Pꝛincipall 
ſhall have. Note in the ſtatute of 2 R. 2. this woꝛd ( fatitors) crept in, a woꝛd 
(derived a favendo) of a large extent, as it was conffrued in the reign of H.8. 
The Plaintit may chooſe whether he will make them all pꝛincipals, oꝛ the 
one pꝛincipall, and the other acceſſo2ies,but the damages ſhall be ſeverally taxed. 
He that p2ocures one to ſue to the Court Chꝛiſtian, ſhall fozteit as much as 
he that ſucth, and is p2inctpall as well as the other, and are in equall degree of 
Pꝛemunire: but if they both be indicted, the one _ act and the other of the 


pꝛo⸗ 
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Hil. 12 Ja. Regis 
Coram Rege. 


44 E. 3.7.36. 
39 E. 3. 7. 

7 E. 3. 2. 

27 Hf. 6.5. 

36 H. 6 30. 
43 E. 3.6. 

42 E. 3. 7. 

2 R. 3.17. 

27 H. 6.9. 

22 H. 8. Tit. A 
Præm. Br. 1. 
Tr. 39 E. 3. 
Rot. 95. Coram 
Rege. 39 E. 3.37. 
30 E. 3. 11. 

44 E. 3.36. 
Forebys caſe. 
428 H 4.6. 


Lib. 1 1. fo. 3 4. b. 


in Alex, Poulters 
caſe. 


39 E. 3. 7. 

9E. 4. 2. 

15 H. 2. 9. 
F. N. B. 26. m. 


The King is at⸗ 
med with diver: 
Councels. 


Stanf. pl. Cor. 
44. f. 44 E. 3. 7. 
36 H. 6. 30. 

42 E. 3. 7. 8 R. 3. 
Prem. 12. 

8 H. 4.6. pl. com. 
97 b. 


See Littleton 
Sect. 199. and 
the 1. patt of the 
Inſtitutes the 
ſame Sect. 
Lib. fe. 14 Þ 
Calvins eaſe. 
25 E. 3. ca. 2. 
Sce 5 El. ca. 1. 


34 H. 8. forfeit. 
Br. 101. 

Paſch.21 El. reſo · 
ſolution of the 
Judges in Trud- 
gyns caſe. Dier 
manuſcript. 

Vide before. 

25 E. 3. Verb. Et 
ſoit aſlavoit. 


16 R. 2. ca. 5. 
Examples of 
theſe are quoted 
be fore. 


Vide Juſtice Spil- 
mans Report. 
Mich. 21 H. 8. 
Cliffs caſe. 


Of Premunire. 


an offender, but in reſpec of the offence of the other. 


C Hors de la protection le roy.] wy theſe words the perſons at: 
fainted in a wꝛit ofP2emunire are diſabled to have any action o2 remedy bp © 
the Kings law, oꝛ the Kings waits; fo; the law and the Kings wzits are the 
things whereby a man is pꝛoteded and aided, ſo as he that is out of the Kings 


pꝛotection, is out of the aid and p2otection of the law. 


ons to Abbies, 02 Pziozies ſhall be out of the Kings p2otection, and that a mn 
may doe with him, as with the enemies of the King and his Realm, and that 
he, that ſhall commit any thing againſt ſuch pꝛoviloꝛs in body oz goods, 02 9: © 


ther poſſeſſions, ſhall be excuſed againſt all people. 
C Ec lour terres, biens, & chateux forfait au Roy. 


This is intended of the lands that he hath in lee⸗ſtmple, oz fo2 life, which te 
Delinquent might lawfully fozfeit, and not lands in tail: fo2 tenant in tai © 
ſhall fozfeif only foꝛ term of his life, foz that was all he could lawfully foꝛfeit 
at the making of this ſtatute, either in caſe of Treaſon oz Felony, And ſo it 
was reſolved by the Judges in the caſeof Trudgyn of Devonſhire, who was 


attainted of a pꝛemunire upon the ſtatute of 13 El.cap,2, 

Pota, this is a new kind of fozfeiturs given by this law, and is penall, 
and cannot by equity extend further then the reco2ds, and therefoꝛe this Acer: 
tendeth not to the fo:feiture of Fairs, Parkets, Rents charges, Rent ſeck, Mar⸗ 
rens, Annuities, 02 any other hereditament that is not within this wo 
(terre.) of 


( Lour corps impriſon & rents al volunt le Roy.] 
The greatneſſe of theſe puniſhments doe ſhew the greatneſſe of the offence. 


It is to beobſerved, that the ſaid ſtatute of 16 R.z,ts ſtricly penned againſt 


offenders. Foꝛ firſt it extendeth tall perſons of what quality, oꝛ ſer ſocver, the 
woꝛds be [if avy] 2. To all Courts of what Jurisdiction ſoever, and whe- 


ther holden by right oꝛ by wꝛong, In curia Romana, ſeu alibi, which woꝛd(alibi) 


is a wo2dof a large extent, as befo:e it appeareth. 3. To all things whatſo: 
ever, | Where any thing,] which woꝛds be as generall as can be. 4. Not only ac 
gainft the King, his Crown and dignity, but againſt the king dome al agaioit 
the King, his Crown, and regalty or Realm, 5. This Act extendeth not only to 
pꝛocurers, abetters, maintainers, counſelloꝛs, ac. which are known woꝛds in 
law, but to favourers,fantores, which woꝛd was largely extended in the reign of 
H. 8. Mhereby it is to be obſerved how dangerous it is to bꝛing new oꝛ unuſuall 
wo2ds into any Act of Parliament, eſpecially into ſuch as be fo penned : fo? 
there it appeareth that Cliff being a Parſon of a Church granted to the Car: 
dinall an annuity,ſo long as he ſhould be Legate, ut decentius & ſublimius ſe gere- 
ret in authoritate ſua Legantina-which the Cardinall had by Bull, and paid to 
him ten marks in name of ſeaſon, and he was adjudged a fautor. But ſuche- 
vaſions were found out of this and other ſtatutes, as were made againſt ulur⸗ 
pat ions and incrochments upon the good and ancient Common law, as divers 
and many ſtatutes were made from time to time to meet with ſuch evaſtons. 
which being many, (and others which concern the offence ol pꝛemun ire) we will 
but name, and leave the reader to peruſe the ſame at large, wherein (as we con⸗ 
ceive it) he ſhall find a great light, by that which hath been ſaid, viz 
25 E,3-ca.22, 25 E. 3. Statut. de proviſoribus. 38 E. 3. ca. 1, 2,3, 4. 3 R. . cap-3- 
7 R. 2. ca. 12. 12 R. z. ca. 15. 13 R. 2. Stat. 2. ca. 2. 16 R. 2. cap. 5. 2 Hf. 4. cap. 3. & 4. 
6 H. 4. cap. t. 7 H. 4. ea. 6. & 8. 9 H. 4. ca. S8. 3 H. 5. cap. 4. 24 H. 8. ca. 12. 25 H. 8. 
ca. 19.20, 1. 26 H. S. cap. 15. 28 H. S. cap. 10. 35 H. 8. ca. 1. Note, Queen _ 
ropeale 


Cap. 54. 
pꝛocurement, and he that is charged with the p2ocuremont is found guilty, and 


the other by an other enqueſt is found not guilty, judgement ſhall never be gi⸗ 
ven againſt him, which was indicted ol the pꝛocurement, becauſe he cannot je 
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Cap. 54 Of Premunire. 
repealed all offences made tote in the caſc of pꝛemunire ſince the firſt day of the 
firſt year of H. ð. but ſome of them are revived by the ſtatute of 1 El. ca. 1, But 
in all Nucen Maries time, the ſtatutes made concerning the offences of pꝛemu⸗ 
nire betoꝛe the reign of H. S. were neither repealed noꝛ altered, but (as hath 
been laid) allowed of in Queen Maries time. 1 & 2 Ph, & Mar. ea. 5. 1 El. ca. 1. 
El. ca. 1. 13 El. cap. 1.2.8. 27 Elea. 2. 21 Iac. ca. ;. | 7 | 
And where the ſtatute of 2 5 E. 2. De Proviſoribus p2ovideth , that certain of- 
fenders againſt that Act, ſhall befoꝛe they be delivered, make full renunciation, 
gc. becauſe we deſire that our ſtudent may in all things underſtand what he 
reads: It is to be known, that as well befoze that fatute, viz, in the reigns of 
E. i. and E. a. as after, the foꝛm of renunciation was to this effec, I renovnce 
all the words compriſed in the Popes Bull to me made of the Biſhoprick of A. 
(02 the like) the which be contrary , or prejudiciall to the King our Soverai 
Lord, and to his Crown, and of that I put my ſelf hambly in his Grace, prayidg 
to have reſtitut ĩon of the temporalties of my (aid Church, & e. M hereby it 
appear what the law was in that caſe befoꝛe 25 E. 2. And albeit theſe laws be 
very ſevere, eſpecially againſt the Buls ic. of the Pope, and fozain jurisdickt⸗ 
on, and thangh Queen Mary reſtozed his ſupzemacy in ſuch ſozt as hereafter 


appeareth, pet would ſhe not repeal the ſaid ſtatutes of Pꝛoviſion and Pꝛemu⸗ 


nire, but pꝛoß ided that they ſhould ſtand in koꝛte. See the ſtatute of. 1 & 2 Ph, 
& Mar, wheteby it is enaded, That whoſoever ſhould by any proces obtained 
out of any Ecclefiaſticall Court within this Realm, or without, gr by pretence 
of any ſpirituall juriſdiction, or otherwiſe, contrary to the laws of this Realm, 
inquiet, or moleſt any perſon, &c. ſnould incur the danger of the Act of Pre- 
munire made in the ſixteenth year of the reign of King R. 2. &e, And by ans⸗ 
ther bꝛanch in the ſame Act it is enacted , That all Buls, Diſpenſations, and pri vi- 
ledges not containing matter contrary, or pre judicial to the authority, dignity or 
preheminence royall of the Realm, or to the laws of this Realm now being in 
force, and not in this preſent Parliament repealed, may be put in execution, And 
laſtly, by the ſame Act, it is declared and enaced,Thar neither any thing contaĩned 
in the body of the ſaid ſtatute, or in the Preamble thereof, ſhall be conſtrued, or 
expounded to dimyniſh, or take away any of the liberties, priviledges, prerogs- 
tives, pichern inences, authorities or juriſdictions which were in the Imperiall 
Crown of this Realm, or belonged to the ſame before the twentieth year of 
H. g. and the Popes holines to have ſuch authority, preheminence, and juri ſdi- 
Rion, as his Holineſſe uſed, or might lawfully have uſed by authority of his 
Supremacy the ſaid twentieth year of P. 8. within this Realm of England, with- 
out diminution or enlargement of the ſame, and none other. Whereby it ap- 
peareth how carefull the State was in Queen Maries time. to pzeſerve the 
P:erogptire of the Crown, and the ancient laus ot᷑ the Realm, and did at that 
time ſo cautiouſly reſtoꝛe the Supꝛematy of the Pope, ſecundum quid , but not 
fimplicicer, and bounded his Supzemacy within ftraif and legall limitations, 
as by the ſaid Act appeareth. | 72 

See the ſtatutes which inflict the puniſhment of pꝛemunire, viz, 2 R. 2. e. 12. 
3 R. 2. ca. 3. 7 R. a. ca. 12. 24 H. 8. ca. 12. 25 Hf. 8. ca, 19, 20. 1 El. cap. 1. 26 H. 8, 
cap. 158. 28 H. S. ca. 16. i & 2 Ph. & Mar.cap.i1. 8 El. cap. 1. 5 El. ea. 1. 13 El. ea. 2. 8. 
29 El. ca. 1 8. 27 El. ea. 2. Ser the Fourth part of the Inſtitutes, cap. Chancery; 
the Articles at large againſt Cardinall Woolley. Artic. y. 88 1 

We have been the longer toncernluͤg caſes of Pꝛemunire. Firft , fo2 that 
they be matters of great weight. and neceſſary to be known. and we wich that the 
offence map never be committed. And ſecondly, foz that Paſter Stanford hath 
in offect but named a Pꝛemunire. Vx 
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1 Mar. ca. 1. 


Dier Manuſcrip. 
Hil. 1 El. le ca 

de Chriftoferfon 
Eveſque de Chi- 
cheſter. 


1 & 2 Ph. & Mar; 
ca. 8. 5 


* Nota. 


Stan. pl. cox. A. f 


23 H. 8. cap. 13. 


1 E. 6. cap. 12. 
Nota. 

x Mar. ſtat. uni- 
cum, Seſſione 
prima. 

5s Eliz. cap. 15. 
Mitius imperanti 
melius parerur. 
Nota. 

The like Act was 
made, 3 & 4 E. 6. 
ca. 15. expired. 


Auguſt. in lib. 
Retract. 


« Caſaubone 
Exetrcit 1. ad ap- 
p ratum Anna- 
lium, cap. 10. 

b Epheſ. c. 3. v. 9. 
Col. cap. 1. v. 26. 
Rom. ca. 16. v. 2 5. 
c Acts ca. 1. v. 7. 
Mar. 24.36. 
Mark 13.3 2. 
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Ropheſies upon declaration of Armes, Fields, Names, Cogntſantes, q 
P Badges, were made felony without the benefit ol Clergy: but this Aa tis 
twice repealed by generall wo2ds of all Felonies made by any ſtatute ſing 
the Firſt year of H. 8. 3 : 
n Anno 5. Eliz. à moe moderate Statute was made againſt P2opheſies by 
Writing, Singing, oz other open Speech, oz Deed , by the occaſion of aun 
Armes, Fields, Beaſts, Badges, 02 other like things accuſtomed in Armes, 
Cogniſances, oꝛ Signets; oꝛ by reaſon of any time, peat, 02 dap, nume, blood. 
ſhed oꝛ warre, to the intent thereby to make any rebellion, inſurrection, dil. 
ſontion, loſſe of lite, oꝛ other diſturbance within this Realm, oꝛ other the Queens 
Dominions. Foz the firſt offence impꝛiſonment ok his body by the fpace ofa 
year without baile, and fozfeit to the Nueene and Infozmer , ten pound. And 
foz the ſecond offence, impꝛiſonment during life without baile, and fozfeit to the 
Queen all his goods and chattels, reall and perſonall: but he muſt be therefoze 
tmpeached oz accuſed within ſix Poneths next enſuing the offence by him done, 
A juſt and neceſſarylimitation, and the rather, foz that the offence map be com 
mitted by bare woꝛds. This offence is fo be heard and determined befoze Juſti⸗ 


tes of Aſile, Juſtices of Oier and Terminer, and Juſtices of Peace, 


See hereafter the Chapter of Pewes, and the Second part of the Inſtitutes, 
W. 1.cap. $3. He that hath read our Hifto2ies ſhall finde, what lamentable and 
fatall events have falne out upon vain Pꝛopheſies carried ont of the inventions 
of wicked men, pꝛetended to be ancient, but newly framed to deceive true men 4 
and withall, how credulous and inclinable our count in fozmer times 
to them have been, we will ſet down the truth concerning the ſame. 

Certaine it is, that to foꝛetell of things to come, is a pzerogative app2op2iated 
to the Holy Ghoſt; and that the Dovill cannot prædicere, fozetell of things to 
tome, which notwithftanding, ©. Auſtin did ſometime hold that he could. But 
afterwards juſkly refraced it tn theſe wo2ds, Rem dixi occultiſſimam audaciore 
aſſertione,. quam debui, &e, certiſſimum eſt Dzmones non præſcire. 
"Now? the pzedicttons and fozetellings of the Sibyls being Gentilss, ſo long 
befo2e the Incarnation ot our Saviour Chꝛiſt: and moze diredly and particular: 
ly, of thoſe high myſter ies of the Jncarnat ion and Paſſtort of Chꝛiſt, the coming 
of Antichzitk, the ſubverſion of Rome, and the end of the world, they are by the 
true Pꝛophets of Almighty God, who fpake by the Holy Ghoſt, well diſcovered; 
that white the Church was in her Cradle, theſe pzedictions were invented and 
fathered upon the Gentiles ; to the intel to make the doctrine of the ſaid high 

dyiteries of the Goſpell the moꝛe credible amongft the Gentiles. And ik any 
pꝛedicktons had been by the ſaid Sihyls, ont ol queſtton thoſe great Lightsof 
Nature amongft the Gentiles, Plato, Ariſtotle, Theophraſtus, oz ſome other of 
thoſe great Philoſophers , that with great alacrity dived into the ſecrets of all 
kindes of learning, would have found them out, and made ſome mention of them. 
But beſides the ſaid a diſcovery, ſuch pzedictions by the Gentiles and Heathen 
perſons are b againſt the wo2d of God, 

Alſo pzedictions either of the time of the end of the wo21d,o2 that it is at hand, 

is not lawfull, Foz the firſt, c ſee the firſt of the Acts, It is noc for us to _— 
(ine 


— ww zvn TSX SW ca SMS vv” 


the times and ſeaſons which the Father hath put in his own power, &c, Foz the 
ſecond⸗ ſee the Hetond Epiſtle to the Thellalonians. I beſeeech you brethren, &. 
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2 Theſſ. c. a. v. 2, 2 


that yon be not ſhaken in minde, or croubled, &c. as though the day of Chriſt 


were at hand, let no man deceive you by any means. a 
We have the rather ſaid hereof thus much, foz that we have heard divers men 
boldly and confidently upon their Numerall calculation to have erred herein. 


2 


r 
Of Approver. 


5 P2over, o2 Appꝛovet, in Latin Probator, is a perſon indicted of Treaſon 
A oꝛ Felony in pꝛiſon foꝛ the ſame, and not diſabled to accuſe : he may a up⸗ 
on his arraignment , befoze any plea pleaded ; and befoze competent 
Judges b confeſſe the Indictment, and take a cozpozall oath to reveals all trea- 
ſons and felonies,that he knows, and pꝛay a Coꝛoner, beſoze whom ht ts to entet 
his appeale oz accuſation againſt all thoſe that are participes criminis, o2 of his 
ſociety in committing of treaſon oꝛ felony contained in the Indickment, thoſe part- 
ners being within the Realme : and if upon his appeals e all thoſe partners be 
convicted,the King ex merito juſticiz,is to pardon him. But it is in the diſtreti⸗ 
on of the Court, either to ſuffer him to be an Appꝛober, oꝛ after his appzovement 
to roſpite judgement and execution, untill he hath convicted all his partners. 


A Prover] 4 Me is by Bracton called Probator, by Britton. Provor, by 
the Pirro2 Provor and Approver: and his name putteth him in minde ** 
duty, viz. to p20v8 and appiove his accuſation 02 appeale in evety potiit , foz 
e any faplex of truth diſableth him in omnibus. And as he nut affitme the truth, 
— define! 1 ney, MI bv w of the 
appeale befo28 t 5; it muſt atztee w uppeult, 26 All. p.19. & Bra- 
Ron ubi ſupra» f In one Nerd finde him called Appellator. 


C Perſon.] This extendeth not to a Peet —— 4 Paritrment: toꝛ it 


is againſt Magna Carta, cap. 29. foꝛ him to pꝛah a Coꝛoner. 3 
8 A man aktainted of treaſon oꝛ felony cannot become un Appꝛober, becauſe 
(as the book ſaith) he is Hors de la ley, Alſo though he be indiced; pet if he be 
out of pꝛiſon, he cannot app2ove. en mn nn 

h The Pirroz ſaith, that Women, Infants, Idiots, Lopers , oz P2ofeſſo2s 
in oꝛder ol Religion, oz Clerks, oꝛ perſons attainted of telotiy, oz Non compos 
mentis, tannot be Appꝛobers: and Stanford abdeth men above the age of 30, dz 
_— bocaiife ſome of them cannot take an oath, and none of them can wage 
* | 188 


C Indicted Ji Foꝛ in any appeale either by Writ oz Bill the defenvant 
ſhall not become an App2over : and befoze indictment, no perſon can appꝛobe, 
becauſe if his appꝛovement be falſe, no judgement (whatſoever he confeſſed) can 
be given againſt him, unleſſe he be indicted, k and no judgement can be given 
againſt him if hisappeale be falſe, but of the offence contained in the Indictment, 
and ſo are the books to be underſtood, | ES 

It one be indicted and appꝛove, if after an appeale be ſued againſt him, the 
app2ovement ceaſeth. 


C Of treaſon or felony.] And that is only of that treaſon 03 felony 
that is contained in the Indictment.as hath bin ſaid, m See Trin. 3. H. 4. Rot. 19. 
Coram Rege Hertford. Probator in duello devicit appellar, de alta proditione, 

a pro 


Parl 28. E. 1. ca. 
Nota, for con- 
fronting. 

429 Hf. 5. cor. 440. 
21 E. 3. 18. 

19 H. 6. 47. 
2. 

11 E. 4. 10. 

3 H. 6. 50, 51. 

6 1 H. 5. cor. 441. 
3 H. 6. 30, 5 1. in 
Bank le roy. 
Paſch. 1 „4. : 
coram Rege pl. 6. 
6 21 N b. 
2 

d Bract. lib. 3. 
fo. 123. b. & 15, 
&c 


Britton. fo. 7. 11. 
17.48. * 89 
Mirr. cap. 1.5 13. 
cap. 3. exec, al, 
Provors, cap. 3. 
e 25 E. 3.41. 

21 H. 6.34. 

25 B. 3. cor. 460. 
26. Aff. p. 1 

f Paſch.z H. 
coram val 
g 1x Aſſ. pl. 17. 
19 1. 260f. ,. 
19 E. 3. bid. 43. 
17 E. 3. 13. 

21 E.. 18. 


Mit. ca. i. 9 14. 


Stanf. pl. cor. 
140d, : 
i 40 Al.39, 

15 B. 3. cot. 113. 
11H, 7.5. 

t 25.3. 39. 


19 H. 3. cor. 442. 


m 19 H. 6. 4 
12 E. 4. 10. 

6 H. 6. cor. 1317 
19 B. a. cor. 387. 


— — 
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5 2 6 H6. ubiſup. 
. 21 E. 3. fo. 18. 
: Wo 3 H. 6. 5 1, 52. 


9 H. 4.1 

2 H. 4. 19. 

44 E. 3.44. 
Lib. i o. fo. 76. b. 


12 E. 4. 10. 


21 Hf. 6. 34,35. 


40 Aﬀ.29- 
10 E. 4. 14. 


1 E. 3. 17. 
1 Af. p. 2. 


26 Aff. 19. 

8 H. 5. cor. 459. 
21 H. 6.34. 

12 E. 4. 10. 


Mich. 3 9 E.. co- 
ram Rege Rot. 97 
Suff. | 


7 E. Zo 7. ; 

41 H.4g1.b. 

Of battell ſee 
more here, Cap. 
Single combat, 
and the ſecond 
part of the Inſti- 
rutes, Weſtm. 1. 
c ap. 40. "its 
47 B3.5- 


Stanf. pl. cor. | 
142. 


19 H. 6.35. . 
Rot. Par. 17 E. 3. 
nu. 36. ad 


h BraR. ubiſup. 


007 Asprover. 


pro quo devictus ſuſpenditur, decapitatur, & quarteria ſnadividuntur, Et ſimile 


C In priſon. ] . Aibeit he be inviced, pet if he be at large, and nan 


pꝛiſon, he cannot appꝛove, as befoꝛe is ſaid. fe 


Oier and Terminer , and of Gaole delivery, but not Juſtices of Peace, becauſe 
they have no authoꝛity by their Commiſſton to aſſigne a Coꝛoner. And by the 
ſame reaſon the Loꝛd High Steward of England cannot alligne a Coꝛoner in 
caſe of treaſon oꝛ felony, | 


(C Corporall oath.) Though the Oath be generall of all treaſons and 


felonies, yet in courſe of law no appꝛobement can be, but of the offence contained 
in the Indictment, as hath been ſaid. And this Dath and the accuſation of hin 
ſelf make his appeal oz accuſation of another of the ſame crime, to amount in law | 


to an Indictment. | 


C Particepscriminis.] Foz it cannot be of another treaſon oz felony 
then is contained in the Indictment. 


C Within the Realme.] #63 it it be out of the Realme, it wanteth 


triall, and therefoze theaccuſation oꝛ appeale not to be allowed. 


Ex merito juſtitiz ] And thereaſon is, foz that he riddeth the com: 
trey of wicked and hurtfull misdoers : whereby the Kings peace is kept, and the 
Subject enjoycth his own in quiet. And therefo:e the King doth in the meane 
time give. him wages. 3 My | 
A man became an Appꝛover and appealed five, and every of them joyned bat 
tell with him. Et duellum percuſſum fuir cum omnibus, & Probator devicit 
omnes quinque in duello, quorũ quatuor ſuſpendehantur, & quintas clamabat eſſe 
clericum, & allocatur; & Probator perdonatur: ſo às the app2over did and 
ought to fight in that caſe with all the appellees. But if there be two oꝛ moꝛe 
app2overs againſt one man ol one felony, and he joyne battell with them all, and 
vanquitſh the firſt, he is acquited againſt the other. Concerning the Pꝛoces up: 
on an ppt and other incidents, you may reade in Pr. Juſtice Stanford, 
which need not here to be rehearſeg. ' | 
At the appellee jopne battell, oꝛ plead not guilty, and after the King pardo- 
neth the appꝛover, the appellee ſhall be diſcharged, and ſhall not be arraigned at 
the ſuit of the Ring. 37111 | 


q Convicted] The appellee may chooſe either to wage battell with the 
app2over.,.02 fo put himſelf upon the countrey ; and if the appellee be found guil- 
ty by verdict, it ſerveth as well koꝛ the appꝛober, as if he had been overcome by 
battell, And therefo2e the Book in 19 H. 6. 35. is miſpꝛinted, o2 miſrepoꝛted: 
and the note of Pitzh. in abꝛidging the caſe, tit. Coron. pl. 6. in the end, is againft 
law. Vid. Rot. Parl. 1 7 E+ 3. u. 36, . 


CAP. 


Cap. 56. 


C Competent J udge.] b As Juſtices of the Kings Bench, Juſtices og 
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CAP. LVIE. 
Of Appeals: | 


and you may reade thereof in my Repotts, Lib. 4. fo. 40, 41.47, &e. Lib. 5. 


fo. 105. 111. Lib. 6. ſo. 44. S0. Lib. 7. fo. 3.3. Lib. 9. ſo.i 3. 119. Mhers⸗ 
unto we will adde a b caſe which was adjudged in an appeal; where the caſe; as 


touching the point of the appeal, was thus. Thomas Burghe, bzother and heire ot 
Henry Burghe bꝛought an appeale of murder againſt 1homas Holeroft, of the 


death of the ſaid Hepry : The defendant pleaded, that befo2e the Cozoner he was 
indicted of Panſlaughter, and befoze Commiſſioners of Oier and Terminer , he 
was upon that Indictment arraigned, and confeſſed the Indictment ; and pꝛayed 
his Clergie and thereupon was entred Curia adviſare vult, and concluded, and 
demanded judgement, if that appeal the plaint ile againſt him ought to maintain: 
whereupon the plaintife demurred in law, And in this caſe thꝛee points were ad⸗ 
judged by Sir Chriſtopher Wray, Sir Thomas Gawdie and the whole Court, 
Firſt, that the matter of the Barre had been a good Barre of the appeale by 
the Common law, as well as if the Clergie had been allowed: fo; that the de⸗ 
fendant upon his confeſſion of the Indictment had pꝛayed his Clergy. which the 
Court ought to have granted, and the deferring of the Court tobe adviſed, ought 
not to pꝛejudice the party defendant , albeit the appeale was commenced 2 
the allowance of it. | - ag "WM 
The Setond point adjudged was, that this caſe was out ol the Statute of 
3 H. 7. fo2 that the woꝛds of that Ac are, 5 SG, „ 
If it fortune that the ſame Felons and Murdetets, and Acceſſories ſo 
arraigned, or any of them to be acquited, or the principall of the ſaid 
felony, or any of them to be attainted, the wife or next heire of him ſo 
ſlaine, &c. may have their appeal ofthe ſame death and murder againſt 


the perſons ſo acquited, or againſt the ſaid principals ſo attainted, if 


they be alive, and that the benefit of his Clergie thereof before be 
not had. | x | 4 

And in this caſe the defendant Holcrofe, was neither acqutted noz attainted, 
but convicted by confeſſion, and the benefit of Clergy pꝛayed, as is afozeſaid. So 


as the Statute being penal! concerning the life of man; and made in refeain£ 


O F Appeals we have ſpoken in the Firſt an d Second parts of the Toftitutes, 


Firſt parr of 

ie Inſt itutes. 
9189, 500, 301. 
Second part of 
the Inſtitutes, in 
Mag. Cart. ca. 3 4 
W. I. ca. 14. fo. 460 
Cuſt. de Notm. 
cap. 68. 
6 Paſch. 20. Eliz. 
in the K. Bench. 
Tho. Holcrofts 
caſe, and after, 
viz, Mic h. 33 & 
34 El:z, between 
Kath, Wrote, late 
the wife of Rob. 
Wrote, Pl. in an, 
Appe ale againſt 
Tho. Wiggs def. 
coram Rege, for 
the death of 
husband, reſolved 
againe accord 


ingly, 


3 H. . cap. 1. 


of the Common law, was not to be taken by equity; but is caſus omifſus, and left 


to the Common law, I I | 
As to the third it was objected, that every plea ought to have an apt contlu⸗ 
ſion, and that the concluſion in this caſe ought to have bcene, Et petit judiciit 
ſi prædꝭct. Thomas Holcroft iterum de eadem morte,de qua ſemel eonvictus fuit, 
reſpondere compelli debeat. But it was adjudged that either of both concluſions 
was ſufficient in law: and therefo:e that erception was diſaltowed by the rule 
of the Court. 3 | 

Nota, the ancient law was, that when a man had judgement fo be hanged in 
an appeal of death, that the wife, and all the blood of the party ſlaine ſhould dꝛaw 
the defendant to execution, And Gaſcoigne ſaid, Iſſint fuit in diebus noſtris. 


11 H. 4. 11. 
PI. com. 305. b. 


Richardus de Crek appellat quinque pro felonia, & offert di ſratiocinare per 
corpus ſuum contra quemlibet eorum ſeparatim. Tpfi petunt le atlocari, quod ubi 
appellans dicit in appello ſuo, quod ipſi ſregerunt olſium Bracinj, & non ſpecifieat 
ex parte domus illius prædictum oſtium ſcitum fuir, & petunt judicium. Er Joh. 
Wanton anus defendent” deſendit feloniam, & totum, & paratus eſt defendere per 
corpus 


Trin. 10. E. 1. in 
Banco, Rot. 30. 
Norff. 


132 | Of Treaſure Trove. Cap. 58, 


corpus funm ſieut curia conſideraverĩt. Ricus dicit quod non poteſt pugnare con · 
tra prædictum Johannem, eo quod ipſe mahematus eſt in humero ſuo de xtra 
Et prædictus Tohannes petit judicium deſicut prædictus Ricus appellando ipſum 
optulit diſrationare prædictum Robertum ver ſus ipſum tanquam felonem pro. 
Nota how tie ut eur conſider” per corpus ſuum, & nullam ſteit mentionem de aliquo Mahemig, 
. unde petit judicium de appello ifto, Et ideo Conſiderat eſt tam ad calumpniam 
appeal of felony prædicti Henr. & aliorum, quam prædicti Iohannis, quod appellum ejus nullum, 
ought to be, vhen Set pro rege inquiratur rei veritas &. 
the Plaintifis * There lay an appeal of high treaſon by the Common law either in Parlia. 
— one ment beloꝛe the ſtatate of 1 H,4, ca,14-02 in ſuchof the Kings Courts ap h 
all by battal. jurtsdictton thereof triable by battail oz verdid: and this appeareth byall 
* Sec before c. 1. Ancient Autho2s , and divers recoꝛds, and ſee in Bracton fo, 119. a. What pleas 
high-creaſon fo.6. the Defendant in the appeal ot treaſon may have, to diſable the Plaintif 1 


4 — A - maintain his appeal, ſee Fleta ubi ſopra,& Britton ubi ſupra, 
Braton lib. g. fo. 118, 119. Britton cap. 8 & 29. Fleta lib. 1.ca. 21. The Mirror cap. 2. . 11. Pat 25 E. 3. part. i. m. 16. 


Mich. 4 H. 4. Coram Rege Rot. 2 2. &c. 8 H. 6. ca. 10. F. N. B. 115. Lib. Intrat. Raſt, fol. 1 22. 


CAP. LVIII 
of Treaſure trove. | 
Theſaurus inventus. 


A Kealure trove is when any gold oz ſilver, in coin, plate, oꝛ bullyon h 
Cn 1 been ol ancient time hidden, whereloever it be found, whereof no — 
| . . = canp;oveany pꝛoperty, it doth belong to the King, oz to ſome Lo 
oz other by the Kings grant, oꝛ pꝛeſcription. 3 | 
The reaſon wherefoze it belongeth to the King, is a rule of the Common law; 
That ſuch goods whereof no perſon can claim pꝛoperty belong to the Ming, as | 
wꝛecks, ſtrays, ic. Quod non capit Chriſtus, capic Fiſcus, It is anciently cal- 
* Inter leges led Fynderinga,of finding the treaſare, And now let us perule this deſcription, 


H. 1. ca. 1 1. | 
( Gold or ſilver. ] #0 if it be of any other metall, it is no tres 
— and if it be no freaſare, it belongs not to the King, fo2 it muſt be Treaſure 
rove. 2 
pl. Com. In caſe At is to be obſerved, that veyns of gold and ſilver in the gronnds of ſubjecs 
de Mines per belong to the King by his P:erogative.fo2 they are royall mines, but not of any 
rotum. other metall whatſoever in ſubjects grounds. 


Vid.BraR.li.z. 5 
bent gent: U Mhereſoever.] + Whether it be of ancient time hidden in the 
fod ina: ground, oꝛ in the roof, oz walls, oz other part ot᷑ a caſtle,b houſe, building, ruines, 
Fleta . 19. 02 elſewhere, ſo as the owner cannot be known, 

Rot. Parl. 3 R. 2. | 


nu. 42. C Whereof no perſon can prove any property.] #0; it is 
27 Al- rg. à certain rule, © Quod theſaurus non competic regi,nifi quand ſeit qui ab- 
2 Brac. l. 1. fo. to. © 5 petit regi, niſi quando nemo ſcit qui ab- 
U. 3. 120. ſcondit theſaurum. 

Britton fo.z3. b. . . . 

7:b.26.b.79.b C Of ancient time hidden.) « Eg autem theſaurus vetus depo- 


Mir. ca-1.9-3-X ſitio pecuniz,&c, cujus non extat modo memoria, adeo ut jam dominum non 


L. r3.ca.3.4.iſto, 
Slanr. I.. ca. 1. habeat. 


Ui. 14. ca 3. ; I 
nh In- C Belong to the King.] © Where of ancient time it belonged to the 


Auiſit. 32 E. 3. in Abbathia SantzMariz Eborum. ; ract. ubi ſupra. Non refert in quo loco hu juſmodi Theſauru s inve- 
niatur. 22 H. 6. Cor. 446. 4 Bract. Ubi ſupra, and the other ancient Authors agteeuhereunto. e Glanv. Ii. 1. c. 1. 


Ii. 14 ca. 2. 8 E. 2. Cor. 436. 22 E. 3. ibid. 24 1. 
finder. 


Cap. 59,60. Of Wreck. Falſe toſens, &c. 
finder, as by the ſaid ancient Authoꝛs it appeareth. And pet I find that befo2e 
the Conqueff, Theſauride terra domini regis ſunt, niſi in Eccleſia, vel Cœmeterio 
inveniantur; & licet ibi inveniatur aurũ, regis eſt, & medietas argenti eſt medie- 
tas Eceleſiæ, ubi inventum fuerit, quæcumque ipſa fherir,vel dives, vel pauper. 


- By the Kings grant or preſcription. ] 21 H. 6. tit. Preſcripti- 
„on. 4. 22 E. 3. Cor. 241. 1 Hg. 33. 9 H. 7. 20. 46 E. 3.16. Stan pl, Cor. 39. b. Lib. 3. 
ſo. 109 · b 


- | ¶ The puniſhmenc of him that concealeth,&c. it.] It ap. Gtnillubifup: 
r © pearethbyGlanvill,and graRton alſo, that occulcario cheſauri invemi — — the, 
s © #2, was ſuch an offence, as was punithed by death . But tt hath been reſolved, ts. 

0 that the puniſhment fo2 concealment of Treaſare trove, is by fine and impʒiſon⸗ | 
nent. and not ok lite and member. = ES FN Ng 

| C To whom the charge thereof belongeth. J It belongeth e actes Aue 
i⁊ to the Cozoner, as appeareth by the ſtatute de officio Coronatoris, Annd thors ubi ſupra, | 
1E... „ Fs * *. agree herevars, 


*:2Aﬀp.99. 


Silo A Ai a. 


CAE L100. 
Of VVreck, 
1 GEE the Second parcof the Inſtitutes W. i. cap,2, and the expoſition upon the 


Pr WO" ä 4 3 
* 


* 2 ** 


£49. E 


Of falſe tokens, or letters in other mens names. 


— —.— 


— 


neys, goods, chattels, Iewels, or other things of any perſon or per- 
ſons, by colour or means of any falſe or privy tokens, or counterfeit 
letters made in any other mans name, &c. he ſhall ſuffer ſuch corrE! 
on by puniſhment of his body, ſetting upon the pillory, or other co 
pain (except pains of death) as ſhall be to him adjudged by 
the perſon and perſons before whom he ſhall be convicted, with a ſa- 
ing to the party grieved by ſuch deceit, ſuch remedy by way of AQi- 


T: any perſon falſly and — — his hands any mo- 33 H.. ca. i. 


© 


on, or otherwiſe,as he might have had by the Common law. 
Pere it is to be obſer ved, that upon this ſfatute, foz this offence the offender 
cannot be fined, but coꝛpoʒall pain only inũ ide. n 23027 | 


RET 1400-15151: 


Cap. 61,61, 


4 
263 


CAP. LEE: * 


Of Theſtbote. TL 
star Wall. Anno Hefibore (deſcribed by Act of Parliament)eſt emenda furri capta ſine con 
wi 1. Vet. Mag · — yo domini regis: and ſo much the woꝛd ſigniſieth, bote te: 
Cart. pt 3. fo. s. ing taken foz amends; the ftbote, that is, amends fo thelt. 


See Rot. clauſ. fence is moꝛe miſpꝛiſion of felony, fo; that is not 3 
* SE — ok his — — only: but Theftbote is when the owner 
3 not onely knowes of the felony , but taketh of the thief his goods again, 
3 E.z.Cor-353. amends fo the ſame to fatour oꝛ maintain him, that is, not to pꝛoſecute him to 
Stanf. Pl. Coren. the intent he may eſcape:but in that caſe,ifhe receive the thief himſelt, & aid am 
qob. maintain him in his felony, then is he acceſſo2y to the felony. And ſo notea di: 
— verſity, quando proprietarius recipir latroeinium, & quando latronem. But if a 
man take his goods again that were ffollen, it is no offence, unlele he favour 
the thief, as is aloꝛeſaid. | : 
3 E. 3 Cor.z53. The pimiſhment of Theftbote is ranſome and imp2iſonment : and ſeeing the 
puniſhment of Zheftbote, which is greater then concealment of felony, is but 
gee before in ranſome and impꝛiſonment, it ſtandeth with reaſon, that the puniſhment of 
che chapter of * miſpꝛiſion of felony ſhould be but fine and impꝛziſonment. Theftbote is ſome: | 
Miſprikon of times taken pro ipſo latrocinio, loꝛ the thing it ſelf ſtollen from you, Fe 
treaſon. ca. 2. Pou ſhall read in ancient Authoꝛs of Redoubbors, Addoubors, derived of the | 
— ev French woꝛd addoubeur, they are in Law patchers,botchers,02 menders of ay. | 
* Thats oa parell, that take * theftbote of cloth (and change it into another faſhion )- and as 
cloth, dwelling out of Burghs andCities;becauſe in thoſe days burghs and cittes were © 
fo well governed, as ſuch offenders were ſoon diſcoverd: foz they were not then 
commended, foz that they were populous; but foz that the Governers were pꝛo⸗ 
vident in p2eventing of offences, 2] 


CAP. LXII 
Of Indictments. 


see the 1. tof  " Dncerning Indictments we have ſpoken ſomewhat in the Firſt part of the 
the Inſtituces, Inſtitntes. Sect. 194. 208. And pon may read in my Repozts many reſoly- 
ſect. 194, 195. tions concerning Indictments, viz, Lib. 4. fo. 40,41, 42. &c. lib. 5. fo. 20, 
121,1 22,123. Ii. . ſo. 5, 6. 10. Ii. 8. fo. 57. 36, 37. li. 9. fo. 62, 63. 11 6.1 1 8. ny 

Holcrefts cal. We will add one point adjudged in the caſe between Burgh and Holeroft be⸗ 
—— Cat. foʒe mentiuned in the Chapter of Appeals, which was, that where it is pꝛovi⸗ 
Theſzme was a» ded by the ſtatute de Artie. ſuper Cattas cap, 3. En caſe de mort del home (deim 
ain reſolyed in le verge on office del Coroner appent as views, & enqueſts de ceo faire, ſoĩt maun- 
rors caſe,ubi de al Coroner del pais que emſemblement ove le Coroner del hoſtel le Roy face 
ſupra, loffice que appent,8:c. And in that caſe one man was Co2oner both of the Rings 
; houſe, and of the County, e the Indictment of manſlaughter was taken beloꝛe him 

as Coꝛoner both of the Kings houſe, and of the County. And it was adjudged 

that the Indictment was good, becauſe the miſchief expꝛelled in the ſtatute was 

remedied, as well when both offices was in one perſon, as when they were in di 

vers: and thereloꝛe in this caſe the rule did hold, Quando duo jura concurrunt in 

una perſona » æquum eſt, ac fi eſſet in diverſis, PEI 
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Cap. 62. Of Indiftments. 


the Tower, and under the Lieutenant Keeper of Sir Thomas Overbury then 
pꝛiloner in the Tower, was indicted : Foꝛ that he the laid Richard the 9 day of 
p An, 11 Ia. Regis, in the Tower of London, gave to the ſaid Sir Tho. Over- 
bury poyſon called Roſeacre in bꝛoth, which he the ſatd Hir Thomas reteibed. 
Et ut id Rich. Weſlon præfatum Tho, Overbury magis celeriter interſiceret & 
murdraret, 1 Tunii Anno 11 Ia. Regis ſupradict. gave to him another poyſon called 
White Arſenick, ic. æ that 10 Iulii An. ii. ſuprad. gave to him a poyſon called ꝙer⸗ 
cury Sublimat in Tarts, ut prædict Tho. O verbury magis celeriter interficeret & 
murdraret: and that a perſon unknown in the pzeſence ofthe ſaid Richard We- 
Aon, and by his commandment and pzocurement;the 14 of Septemb. anno 11. 
ſupradict. gave to the ſaid Sir Thomas a glyſter mixt with poyſon called gercurx 
ſubl imat, ut prædictum Thomam magis celeriter interficetet & murdraret. Et 
ædictus Thomas Overbury de ſeperalibus venenis prædictis et operationibus 
inde, à prædictis ſeperalibus temporibus, &c. graviter langue bat uſque ad 1 5 di- 
em Septemb, Anno 1 1. ſupradicto, quo die dictus Thomas de prædictis ſepera- 
libus venenis obiit venenatus, & c. And albeit it did not appear of which of the 
faid poyſons he died, yet it was teſolved by all the Judges of the Kings Bench; 
that the indictment was good; fo2 the ſubſtance of the india ment was, whether 
he was poyſoned oꝛ no. And upon the evidence it appeared, that Weſton with: 
in the time afozcſaid had gtven unto Sir Thomas Overbury divers other poy- 
ſons.as namely the powder of Diamonds, Cantharides, Lapis Cauſticus, and pow: 
der of Spiders, and Aqua fortis ina glyſter. And it was reſolved by all the ſaid 
Judges, that albeit thoſe ſaid poyſons were not contained in the Indictment, vet 
the evidence of giving of them was ſufficient to maintain the Jndictment:foz the 
ſabſtance of the Indictment was (as befoze is ſaid)whether he were poyſoned oꝛ 
no. But when the cauſe of the murder is laid in theJnvicment to be by poyſon. no 
evidence can be given of another caule. as by weapon, burning;-d2owning,o2 other 
tauſe, becauſe they be diſtin t ſeveral cauſes:but if the murder be laid by one kind 
of weapon, as bya Swoꝛdzeither Dagger, Styletto, oz other like weapon is ſuffi⸗ 
tient evidente,becauſe they be al under one Claſſis oz cauſe, And atterwards, Ann 
Turner, Sir Gervaſe Helwys, and Richard Franklyna Phyſitian, (purveyo? of 
the poyſons) were indicted as acceſſoꝛies befoze the fac done: And it was re: 
ſolved by all the laid Judges, that either the pꝛools of the poyſons contained 
in the Indictment , o2 of any other poyſon were ſufficient to pzove them acceſs 
ſozies: fo2 the ſubſtance of the Indictment of them as acceſſozies was, whe? 
ther they did pꝛocure Weſton fo poyſon Sir Thomas Overbury : and becauſe 
that not only Anne Turner, and Richard Franklyn , but ſome of the degree 
of Nobility were indiced as acceſſo2tes in another County, viz. in the Coun- 
ty of Midd. divers notable points wers reſolved upon the ſtatute of 2 E. 6. 
Firſt, if the Acceſſo2y be tn the County of Mtdd. where the Rings Bench is, 
and the pꝛincipall did the felony, ac. tn another County, that the Court of the 
Kings Bench is within the wo2ds of that Act viz. (and that the Iuſtices of 
Gaol Delivery, or Oier and Terminer, or two of them, &c.) fo? the cauſes and 
reaſons given in the L oꝛd Zanchers caſe Lib. 9. fo. 1 17, 11 8,&c.@econdly, if the 
Indictment be taken in the Kings Bench, then the Juſtices ſhall not wzite 
in their own names, quia placita ſunt coram rege. Thirdly , divers p2eſidenta 
were thewed where the Acceſſo2y was in the County of Pidd. where the Kings 
Bench ſat, and the pꝛint ipall was attainted in another County, that the Juſti- 
ces ofthe kings Bench have removed the Reco2d of the attainder ok the pꝛin⸗ 
cipall befoze them by Cerciorari;xſo it was done in the Lo2d Zanchers caſe, ubi 
ſupra. The like p2eſident was ſhewed in a caſe where the p2incipall was at- 
tainfed in the County of Dron. and the Acceſſoʒy was in,Pidd. and the Kings 
Bench ſitting there, the Juſtices of the ſame Court removed the attainder be⸗ 
koꝛe them by Certiorari. Fourthly, it was reſolved, that the Lozd Steward 
of England, who is a Judge in caſe of High Treaſon , oz felony committed 
by any of the Peers of the Realm, is within 3 wozds, Inftices of Gaol- de- 
2 livery, 


Richard Weſton Peoman, late ſervant of Sir Gervaſe Elwys, Lieutenant of 


I 35 
Sir Tho. Over- 
buries caſe, 
Mich. 13. Jac. 
See before ca 7. 
Of murder more 
of this caſe. 


Vide Ii. 9. fo. 6. 
Mac kallies caſe 
Acc. 


2 E. 6. cap. 24. 


29 H.6.42. 
23 All. p. 7. 


a Mag. cart. ca. 29 
5 E. z. cap. 9. 

25 E. 3. c. 4. ſtat. 5. 
28 E. 3. ca· 3. 

37 E. 3. cap · 18. 
38 E. 3 · cap. 9. 

42 . a 

b Rot.claul. 

18 H. 3. m. 
Rot. Par l. 15 E. 3. 
nu. 9, 10. & 15. 
42 E. 3. nu. 29. 
Sir John A Lees 
caſe. 


Of Indiitments. Cap. 6. 
livery, 62 Oier and Terminer, becauſe he is a Juſtice of Oier and Terminer, fg, 
his authozity is by Commiſſion , and the woꝛds of his Commiſſion be alter 
divers recitals , Et ſuperinde, audiend, examinand, & reſpondere compel. 
lend, & fine debir' rerminand : fo as he hath: power to heare and determine. 
And where the woꝛds be | or any two of them that is to be intended, where there 
be two 02 moꝛe Juſtices, And yet where there is but one, it extendeth to him, 
As the Statute of Merton cap. 3. power being given to the Sheriffe in caſe of 
Rediſſeiſin, the woꝛds be, Aſſumptis tecum Coronatori bus placitorum Coronz,&e, 
in the Plurall number. And pet where there is but one Coꝛoner in the County 
the Statute extends thereunto, and the Sheriffe ſhall take that one. Alto the 
wo2ds of the ſtatute are further, That then the Juſtices of Gaole deli very or of 
Oier and Terminer, or other there authorized: within which wo2ds, [or other 
there authorized] the Loꝛd Steward is included. Fitfthly, if the Reco2d of the | 
attainder were by Writ of Certiorari removed out of London into the Rings 
Bench, then there aroſe another doubt upon the ſaid Statute, if after ward any 
pꝛoteeding ſhould be had againſt any Peer, foz that the woꝛds of the Statute be, 
The Juſtices, &c. ſhall write to the Cuſtos Rotulorum or Keeper of the Record 
where ſuch principall ſhall hereafter be atrainred ; and the attainder in this caſe 
was in London, and the Kings Bench was in iddbeſer: ſo as if the Recozd 
ſhoutd be removed into the Kings Bench in Piddleſer, the Recoꝛd ſhould nat 
be where the attainder was had; and conſequently, the L 02d Steward cauld net 
wꝛite to the Kings Bench. And therekoꝛe to pzevent all queſtions, it was reſal- 
ved That in this caſe of the Lo2d Steward, no Certiorari mould be granted, 
but a-ſpectall Writ ſhould be directed acco2ding to the wo2ds of the ſaid Ad to the 
Commiſſioners of Oier and Terminer in London, to certifie whether the pꝛin 
cipall was convict 02 acquitted : and they made a particular Certificat accoz 
ingly, ſo as the Reco2d of the attainder of the pꝛintipall, did notwithſtanding 
that Certificat, remain with the CommiCioners of Oier and Terminer in Lot: 
don: fo as if any further pꝛoteeding ſhould be had, the Lo2d Steward might 
wꝛite to them, as after he did in the cafeof R. Earl of S. and F. his Wife. 
And it is to be obſerved, that the ancient wall of London (a mention whereof 
doth yet remain) extendeth though the Tower of London; and alt that which 
is on the Meſt part of the Wall, is within the City of Longon, viz. in the Pa⸗ 
rith of All- Saints Bar king, in the Ward of the Tower of London: and all that is 
on the Eaft part ot the Wall is in the County of Biddleſer ; and the Chamber 
of Sir Thomas Overbury was within the Tower on the Weſt part of the ſaid 
Mall, and therefoze Wetton was tried within the City of London. | 
And where it is often laid in many a2 Acts of Parliament, b Reco2ds, and 
e Book caſes, that the King cannot put any man toanſwer , but he muſt be ap- ? 
p2iled by Indictment, Pꝛeſentment, o2 other matter of Recozd, True it is, inn | 
Pleas of the Crown oz other common offences, Nuſances, ac. pꝛincipally con 
q | 
| 
| 
| 


= 
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cerninc others, oꝛ the publick, there the king by law muſt be appꝛiſed by Indid- 
ment, Pꝛeſentment, oꝛ other matter of Recozd ; but the King may have an Adi: 
on fo2 ſuch wong as is done fo himſelfe , and whereof none other can have any 
Action but the Kine, without being appzifed by Jndicment, P2oſontment , 02 
other matter ol Reco2d, às a d Quare impedit. © Quare incumbravit, a Writ 


of f Attaint, 8 of Debt, b Detinue of Ward, .: Eſcheat , k Scire fac, pur 


repealer patent, &c. 


17 R.2.nu-37- 2 H.4-nu.60. Cc 7 E. 3. fo. 26. 50. Vide 6 E. 3. fo. 33. & 8 E. 3. 30 26 E. 3. 7 a. tit. re ſcous 21. 42 E. 3.32. bh 
per Kniver. 2 E.z.f0.7. John de Britains cafe, 3 E.z.19. 45 E.z. Decies tantum 12. 4 5 E. 2. Quar. Imp. 167.33 E-3- 
Bre 916. e 17 E. 3. 50. 74. F. N. B. 48 f. 13 E. 3. Juriſd. 23. F 42 E. 3. 26. F. N. B. 107. D. g 19 H. 6 47. 34 H. 6.3, 
&c. h 39 H.6.26- 1 H. 4 1. 15 E. 3. Corody 4. i Regiſt. fo. 165. . F. N. B. fo. . b. 21 H. 3. Bre 882. Britton to, 
28. b. cap. 18. 4 16 E. 3. Br̃e 651. 


C AP. 


F $5 any perſon is indicted of Treaſon 02 n and pleadeth petit ereaſon, 


have no councell to give in evidence, 02 alleage any matter foz him: but fo 


Cap. Cz. 37 
CAP. LXIII. 
Of Councell Learned in Pleas 


of the Crowne. 
See before cap. 2. 


to the Treaſon-02 Felony , not guilty, which goeth to the fact 0 fo. 29.34. 


known to the party: it is holden that the party in that caſe 9 E. 4. 22. 
Stanf. pl. cor. 


151. b. otherwiſe 


much as ex facto jus oritur it is neceſſary to be explained. what matters upon is in an appeale 


his arraignment, oꝛ after not guilty pleaded. he may alleage fo2 vis-defence, and which is the ſuit 


p2ay touncell learned to utter the ſame in fozme of law, of che party. 

And firſt upon the arraignment what advantage he may take incaſe of Bigh: 1, 
Treaſon by the Common law. If it be foꝛ compaCing the deathof the King. he 
may alleage, that in the Indic&ment there is no ſueh overt oz open; Ac ſet down 
in particular, as is ſufficient in Law, o2 the like, Foz it is to be obierved, that 1 H. 7. 22. 
in no cafe the party arraigned ot treaſon oz felony can p2AP cœumtcell learned gene 
rally, but mu ſhew ſome cauſe. 

Secondly, in caſe ot High Treaſon by loꝛce of any fratute , hemay alone, 2+ 
that the Indicment being grounded upon a Dtatute, the Dtatute is either miſta- 
ken 02 not purſued, 

Thirdly , of what matters he may take advantage equally concerning then * 
both. Me may alleage, that there was nat at the time of the Indictment of High 
Treaſon, two lawfull atcuſers, that is, two lawfull witneſſes. 

Fourthly, of what matters he may generally take advantage iu all caſes of 4+ 
treaſon and felony. Me may alleage, that the offence-is not certainly aticaged: in 
reſpect of the matter, tima, and place, oꝛ that he is not rightly named, 02 have not 
a right addition, oꝛ that the offences were done before the laſt generall pardon, 

Fifthly , after he hath pleaded not guilty, what advantage he may take upon 5. 


the evidenee: He may alleage, that he ought to have two lawfull witneſſes in 


caſe of High CTreaſon,ta p2ove the fact againſt him, 

Sixthly, he may take ad vantage in arreſt of judgement; if the verdict be found 6. y 
againſt him, that the triall came not out of the right place: as it fell out in Arun / 2.6.5.5. 46-7 
dels caſe, convided by a Jury of wilfull mur der; he infozmed the Court, that the Arundel: heath | 
Jury that tried him came out of a wꝛong place, and thereupon he had Councelt ll * 
Learned aſligned him; who indeed found, that the Venire facias mas miſawar⸗ 
ded, and the Court thereaf by the Councell being infozmed. judgement was ffayed; 

And that the pꝛiſoner may alleage theſe o2 the like matters, it is evident: bes 9 E:4,22. 
cauſe foꝛ every matter in law rifing upon the fact, the pziſoner ſhall have Councell 

learned afſigned him. Alſe it is lawfull fo2 any man that is in Court, to-infozme stant ub: ſup; 
the Court of any of theſe matters, leſt the Court ſhauld erre ; and the pziſonex 7 H.. 3% &c. 
un juſtty foꝛ his life pꝛoceeded with. And the reafon wherefo2e regularity in caſe See 1 fo. * 
of freafon and felony, when the party pleads not guilty, he was ta have no toun⸗ 

ſell, was foꝛ two caufes. Firft, fo2 that in caſe of life, the evidence to convince n 

him ſhould be fo man ikeſt, as it could not be contradicted. Secondly the Court 

ought to fee, that the Indictment, Triall, and other P2oceedings te good and 

lufficient in law; otherwiſe they ſhould by their erroneous judgoment attaint 

the pꝛiloner unjuſtly, | 

Robert Chirford counſelted the P2io2 of the Pꝛioꝛy of Binham in Nodfolke, Rot. elauf, * 
that John of Leiceſter the Kings Serjcant at Armes, comming to the Pzio2y 14 F. 2.17 272 
with the Kings Writ of Pꝛivie Deale;thouldnot be admitted to the Þtiozp t fo OA 
which counſell he was indicted in the Kings Bench, and depending the Pꝛotes 
upon the Indictment, the King doth pardon him: and in tho Pardon is contat: 


ned a Superſedeas to the Juſtices, commanding them to p2occed no — 75 


Mich. 12 & 13 
Eliz. 296. Dier, 
Coniers caſe. 


42 19 H. 6. 47. 

3 H. 7. 10. 
Stanf. fo. 3. See 
beſore cap. Trea- 
ſon. Verb. Si 
home counterface 
le g and Seale. 

b Paſch. 4. Jac. A- 
bingdons caſe re · 
ſolved by the 
Juſtices. 

c M. 12 & 13 El. 
ubi ſupra, 

See befere ca.3.' 
Of Miſpriſion of 
treaſon 


d 7 H. 4.27. 

21 E. 4.7 1. 

13 H. 7.10. 

Y l. com. 

Lib. 4. fo. 42. in 
Heydons caſe. 
Lib. 9. fo. 67. 
Mackallyes caſo, 
& Lib.11.fo.5. 

e Lib.4.f0.44. 
Vaurxes caſe. 
Pl.com.f0.474. 
Saunders calc, 
Lib. 9.8 1. Agnes 
Gores calc. 

see Paſc. 32 E. 3. 
coram Rege Rot. 
62. Ph. Cliftons 
caſe. 

F 25 E. 3. 29. b. 
cor. 126. 

26 Afl. 47. 

9 H 41. 

1 H. 6. 42. 


CAP. I 
Of Principall and Acceſſory. 5 


AK beit Juftice Scavford hath well collected the Books concerning*Þziuct 
pall and Acceſſoꝛp, vet diverſa deſiderantur: and neceſſary it is, that ſome 
* things touching the ſame ſhould be added, which are very neceſſary ty 


| be knowne, 


It is a ſure Rule in Law, that In alta prodicionenullus poreſt eſſe acceſſoring, 


ſed principalis ſolummodo. This rule being well underſtood, will open the rea- | 


ſon of divers caſes, which vet are involved in darkneſſe, 
High reaſon is either by the Common law, oz by Act of Parliament: we 
will ſet downe examples (which ever do illuſtrate) of both. 


A. doth counterfeit the Kings coine, viz. Shillings,and C. knowing the ſaine 


doth receive A. and comfort and atde him: this counterfeiting is High Treaſon 
by the Common law in A, as hath been ſaid : and yet it hath beene holden that in 
this caſe C.hath not committed treaſon : loꝛ ſay they, in caſe of felony, a receiver 
of a felon after the felony done, knowing him to be a felon, is no pꝛincipall, but 
an acceſſo2y ; and fo2 that there is no accefſo2y in treaſon; therefo2e C. tn the caſe 
befoze committeth no treaſon ; fo2 then tn judgement of law he mutt be a conn: 
terfeiter of the Kings coine within our ſtatute of 25 E. 3. which he is not: and 
therefo2e they ſap, this is Caſus omiſſus, and not within any of the Claſſes o 
Heads of the ſaid Act of 25 E. 2. But all agree, that pꝛocuroꝛs of ſuch treaſon to 
be done befo2e the fac done, it after the fact be done accoꝛdingly, in caſe of treaſon, 
are pꝛincipals, foz that they are participes criminis in the very ac of counter: 
feiting, [0 

a But ſaving refozmation we hold that if any man committeth Þigh Treaſon, 
and thereby becommeth a traytoꝛ, if any other man knowing him to be a traytoz 
doth receive, comfort, and aide him, he is guilty of treaſon, fo2 that there be no 
acceſſo2ies in High Treaſon. b And ſo it was reſolved in the caſe of Abingdon, 


who received, comfozted , and aided Henry Garner Superto2 of the Jeſuits, 


knowing him to be guilty of the Powder Treaſon , and acco2dingly Abingdon 
was indicted and attainted of High Treaſon. | : 

. And where it is ſaid, that the ſaid offence in Conyers cafe was miſp2ifion of 
treaſon, that cannot be, becauſe there was a conſent, and not a concealment on- 
ly: otherwiſe, High Treaſon being the higheſt offence, ſhould have moꝛe fa- 
vour, then felony : foz the receiver and comfozter in caſe of felony is puniſhed 
by death, and ſs is not he that committeth miſp:iſion of treaſon. And laſtly, 
this is no new treaſon, but a partaking and a maintaining of the old. 

In caſe of felony there are Pꝛincipals and Acceſſozies, and Acceſſozies be of 
two ſo2fs, either befoze the offente be committed; oꝛ after. See che Second parc 
of the Inſtitutes, W. 1. cap. 14. And concetaing this, there be alſo certaine 
Rules, d Nullus dieitur felo principalis,nifi actor, aut qui præſens eſt abettans, aut 
auxilians actorem ad feloni am faciendam. But this Rule hath his exception: 
fo2 e in tale of poyſon ing, if one layeth poyſon fo2 one, oꝛ infuſe it into Bꝛoth, oꝛ 
the like, albeit he be not pꝛeſent when the ſame is taken; and either the party 
intended, oꝛ any other is poyſoned, yet is he a pꝛinc ipall: and in that caſe, both 
the pꝛincipall, and pꝛocurer, oꝛ acceſſoꝛy may be abſent. See the Bookes aloꝛe⸗ 
ſaid foz acteſſoꝛies befo2s the felony committed, and where and in what manner 
the pꝛocurement ſhall be ſaid in law to be purſued : the learning whereof is fo 
plainly ſef downe: as the ſame need not herein to be repeated. f Nullus dicicur 
Acceſſorius poſt feloniam, {ed ille qui novit Principalem feloniam feciſſe, & illum 
receptavit 
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receptavit & comfortavĩt. a And therefoze if a man waite Letters foꝛ his ves 

tiverance. 02 in favour of him, o2 the like; he is no acceſſo2y, foz that he received 
t the felon. : | "+ By 

m_ * Uicar, which inſtructed an App2over which could not reade, whileſt he 

was in pꝛiſon, to reade, whereby he eſcaped, was adjudged no acceſſo:y to the 


— and Browne Juſtices of Aſſiſe in the County of Suffolke put this 
caſe to all the Judges. A man committed felony in the County of Suffolke, 
foꝛ which he was committed to the Gaole; and Ran Attozny adviſed the friends 
of the felon to perſwade the witneſſes not to appeare to give evidence againſt 
him, which was done acco2dingly. And it was reſolved. that neither the friends 
noꝛ the Attozny were acceſſo2ies to the felony, but that it was a great contempt 
and miſpꝛiſion, fo2 which they might be fined and impꝛiſoned. | 

d The acceſſo2y cannot be guilty of petit treaſon, where the p2incipall is guil- 
ty but of Purder. Foz Acceſſorius ſequitur naturatm ſui principalis, 

e It divers commit any murder: oꝛ other felony, one man may be both pꝛinci⸗ 
pall and acceſſozy to the other. : | 

See beloꝛe cap, Clergie, that if the p2incipall befoꝛe attainder hath his Cler- 
gie, the acceſſo2y is diſcharged. And note generally, where the pꝛincipall be- 
foze attainder is pardoned,o2 his life otherwiſe ſaved, the acceſſo2y ts diſcharged, 
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Of Miſpriſions divers and ſeverall: and firſt 
of Miſpriſion of Felony, &c. 


| F Piſpꝛiſion of treaton we have already ſpoken, and of the Etymologie 
of the woꝛd. It remaineth now that we ſpeak of other Piſp2iſions, 
Piſpꝛiſion is twofold : one is Crimen omiſſionis, of omiſſion, as in 
concealement, oꝛ not diſcovery of treaſon oꝛ felony: ansther is Crimen commiſſio- 
22 commiſſion , as in committing ſome hepnous offence under the degree of 
Y. \ . 
Oꝛ milpꝛiſion is of two ſozts, viz. Paſſive, and Adive: Paſſive is of the na⸗ 
ture of concealement , whereof ſome be by the Common law, and ſome by 
Statute, By the Common law. as Paſſive miſpꝛiſton, that is concealement of 
High Treaſon, whereof we have ſpoken ; and Paſſive Piſp2iſion, that is con⸗ 


tealement of felony, whereof we are now in this Chapter ts ſpeak, Some by Sta? 


fute: as ifany be moved to make commotion oꝛ unlawfull aſſembly, and do not 
within, Twenty four houres declare the ſame fo a Juffice of Peace, Sheriffe, 
Patoz, oz Bailiffe, xc, Concealement by Juries, 3 H.7.ca.r, 33 H. 8. ea. 6, & c. 

Now are we to ſpeak of concealement oz not diſcovery of fetony. As in caſe of 
High Treaſon, whether the treaſon be by the Common law, oz Statute, the 
concealment ot it is miſpꝛiſion of treaſon, o in caſe of felony, whether the felony 
1 Common law, oꝛ by Statute; the concealement of it is miſp2iſion of 

5. FR. + 

If any be p2eſent when a man is llaine, and omit to appꝛehend the flayer, it is 
à miſpꝛiũon, and ſhall be puniſhed by fineand impziſonmont; --o_— 

And as the Concealment of High Treaſon is higher by many degrees then 
the concealment of felony, ſo the puniſhment foz the concealment of the greater 
ts heavier then of the leſſer, and yet the concealment of felonies in Sherifs; 
02 Bailifs of liberties is moꝛe ſeverely puniſhed then in others, viz. by impzi⸗ 
lawnent by ons year, and ranſome at the will of the King, From — 

n 
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4 26 AT.ubj ſup; 


b Mic. R. 2. co- 
ram Rege Rot. 
23. Cant. 

7 H. 4.27 


c Mic. 11 &12 El. 
the caſe of Ro- 
berts the A ttorny 


d See before caps 
Petit treaſen. 


7 H. 4.27. 


f 2 H.4.-16. 


1 Mar. 1. Parl. 
ca. 12. 

x Eliz, cap. 17. 
Zee the ſecond 
part of the Iaſti- 
tuies. W. i. cap. g. 


8 E. 2. Cor. 395. 


W. i. ea. 9. See 
the expolition 
thereof ubĩ ſup, 


BraR.lib.z.fo. 


118. a. 
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nihment if anp poll ſave himſelf he muſt follow the advice of Bracton, .. 
diſcover it to the ing⸗ 02 to ſome Judge 02 Bagiftrate , that fo2 adminiſtratio1 
of juſtice ſupplieth his place, with all ſpeed that he can, ; . 

Non enim debet morati in uno loc per duas noctes, vel per duos dies, nec de. 
bet ad aliqua negotia, quamvis urgentiſſnna, ſe convertere, quia vix permittit | 


- e1ut retroſpiciat, 


See before the 
chapt. of Miſpri- 
ſion of treaſon 
fo. 36. and of . 
Principall and 


Acceſſory fo.138, 


Eccleſiaſtes ca. 


18˙ *. 20. 


a See the 2. part 
of the Inſtitutes 
W. 1. ca. 33. 

25 E. z. ca 1. 

It is high treaſon 
to kill any of the 
in their places, 

b 22 E. 3.13. 

19 E. 3. judgment 
174. 
Mich 6 E. 2. Cerã 
Rege Rot. 55. 
Eborum. 

41 E. 3. Cor. 280. 
Nota the forfei- 
ture of his lands 
is but during his 
life. 

41 F. 3. 25 

Int. leges Alve- 
redi cap. 34. 

3 El. Dier 188. 

2 Ja. Bellinghams 
caſe Coram rege 
with his elbow & 
ſhoulder, 

« 33 H.8.ca-12. 


| Ri 
21 us. capitale eſto, &. Inter 


e Mich. 15 El. in 
the caſe ot beter 
Burchet Eſquire 
of the middle 
Temple. 


And this ts intended of a concealment,o2 not diſcovery othis meer knowledge 
Fon if incaſe of High treaſon / he that knoweth it, keloꝛe it be done and allentet 
to it, is partieeps criminis, and guilty of treaſon : and in caſe of felony, he that 
receiveth the thief.and aſſenteth to it, is acceflowy. 

Dee beloꝛe in the Chapter ot Piſpꝛiſion of treaſon , that every treaſon an 
kelony doth include in it miſp2iſion ok treaſon aud felony, Dee the ſtatate of 
23 El. ca. 1. Of miſpꝛiſton, that ts, erimen commiſſionis. | : 

Compaſſings, 02 (maginations againit the King, by word, without an. overt 
act, is an high miſpꝛtſton, as befo2e is ſaid, * In cogitatione tua ne detrabas Regi, 
dee. quia aves cœli portabunt vocem tuam, & qui habet pennas annunciabi ſen 
tentlam. i 

I any man in Weſtminffer Hall, oz in any other plate, ſitting the Courtz 
of Chancery, the Exchequer, the n ings Bench , the Common Bench, oꝛ betvy 
Juſkices of Aſſife, oz Juſtices of Oier und Terminer, (Which Conrts are mem 
tioned in the ſtatute of 2 5 E. 3. De proditionibus) ſhall dꝛaw a weapon upon a: 
ny Judge, 02 Juſtice, though he ſtrike not; this is agreat miſpꝛiſton, b fo2 the 
which he ſhall loſe his right hand, and fozfeit his lands and goods, and his be. 
dy to perpetuall impꝛiſonment: the reaſon hereof is, becauſe it tendeth ad impe- 
dimentumLegis terrz. © So it is, it in Meſtmintter Hal oꝛ any other place,ſitting 
the ſaid Courts there, o2 befoze Juſficesof Aſſiſe, oꝛ Oier and Terminer, and 
within the view of the ſame, a man doth ſtrike a Juroz, oꝛ any other with wee: 
pon, hand, ſhoulder, elbow, o2 foot, he ſhall have the like puniſhment; but in that 
caſe, ił he make anafſault, and frike not. the offeider thall not have the like py: 
niſhment. 

If any ftrike in the Kings Palace, where the Kings royall perſon ? 
deth, he wall not toſe his right hand, umleſte he dzaw'blood; but ik he dzaw ink 
then his right hand Mall be Frucken off , he perpetually imp2iſoned., ara 
and ranſomed. | | 5 | 

Note the law makes a great difference between a ffroke o2 blow , in oz be: 
toꝛe anp of the faid Courts of Juſtice, where the King is repꝛeſentatively px- 
ſent.t the Kings Court, where his ropall perſon reſideth, Foꝛ in the Kings houſe 
(as hath been faid)bloov'mertt be d2awne , which neeveth not in oz befoze the 
Conrts'of Juſtice, biit:iKrokeonty ſufficeth. Again, the puntſhment is mor 
ſevere in che one tale, then in the 'ofher : ſuch honour the lab attributerh tz 
Courts bf Jeiſł ice, when the Judges 02 Jullices ure doing of that which to Ju 


Fice- appertaineth: and the reaſon is, Quia Tnfticia fit tn atur Soliunmn. 
Bat note chat by the ancient lutos or this Rratm, kr iking only in the Kings 
Court was pan ched by death. Vide Lambard inter leges Inæ ca. 6. Sf quis ia 
Reg ä 
* 


ia pugharit rebus ſuis omnibus tr ulctator, & 'firne morte etiam plectendu, 
7s Af bitrium & jus eſto. Inter eges Canati cap. S5. Si quis in Regia dimir 
jeges Alveredi 3 Qui tb Regia dimicarit, 
— 5 wy diſtrinxerit, capitor, & regem penes arbitrium vitæ neci ſque £jus 
e IO * 5 > | '? per 
< Peter Burchet p2iſoner in the Tower.ſfroke within the Tower Tohn Lovg- 
worth his Keeper (who-Tfood a window reading of the 15ible) with a billet 
on the head behind, wherebp blood Was thed, and death inttarifly enſued: this 
being without emyptorocation was avjuvged'nturder/fo2 which he was aftain- 
ted, and deldze his execution (Which was in the Strand over againſt Somerſet 


honfe) his vight hand was fir #racken'off, by foxce of the Kkatute of 33 Hl.. 


fo2 chat the Tower wers one of the Queens Kandtug Houſes o2 


ue Palaces, . 
TheKthgs Palace at Woftmirtfter 


"hath thts libertp and pꝛiviledge, vz. 
Nullæ 


— 
22 
* 
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Nullæ citationes,aut ſommoniriones liceant fieri cuicunque infra Palatium Re- 


is Weſtm̃. 8 * | 3 5 
8 Like pꝛiviledge hath Weſtminſter Hall, oz other place, where the Kings 
Juſkices. ic. ſit, as by theſe following Reco2ds appeareth; 1 


Qua Bedellus Univerſitatis citarl fecit Wil. de Wivelingbã infra oſtium aula 


Weſimꝰ, Iufticiariis ſedentibus, ad comparend' coram Cancellario, &c. pro quo 
ſe poſuit in gratiam Regis, committitur Gaolz, & Henricus de Harwood , ad 
cujus ſeam proſecutus fuircommitritur Mariſchal, & finem fecit 40.8. 

> Matilda de Nyerford,filia Willielmi de Nyerford militis defuncti, did libell 
; againſt Iohn Earl of Warren, x Johan de Barro Countes of Warren theKings 
niete in camitiva dominz Reginæ Conſortis domini Regis) in a cauſe of ma: 
trimony and divoꝛce, and the ſame Iohan de Barro was cited in the Kings 
Palace at Meſtminſter, ic. It was upon falteramination of the cauſe, adjud- 
ged in Parliament in theſe wozds, Quod prædictum Palacium domini regis-eſt 
locus exemptus ab omni juriſdictione ordinaria,tam regiæ dignitatis & coronæ 
ſuz, quam libertatis Eccleſix Weſtm & maxime in præſentia ipſius domini Re- 
gis tempore Parliamenti ſui ibidem: ita quod nullus ſummonitiones, ſeu cita- 
tiones ibidem faciar, & przcipue illis, qui ſunt de ſanguine domini Regis, quibus 
major reverentia, quam aliis fiert deber, &c Conſideratum eft, quod officiar* 
commitrarur Turri London, & ibidem cuſtodiatur ad voluntatem domini Regis, 

Here two things are pꝛincipally to be obſerved: Firſt, that this royall pzi 
viledge is not only appꝛopꝛiated to the Palace of Weftminſter , but fo all 
the Kings Palaces, where his royall perſon reſides. Secondly, that this pꝛivi⸗ 
ledge is to be exempted from all Eccleſiaſticall jurtsdiction , regiz dignicatis 
& coronæ ſuæ ratione,&c, 3 | | 

If any doe reſcue a pꝛiſoner in oz befoze any of the aboveſaid Courts 
committed by any of the afozeſaid Juſtices, it is a great miſpꝛiſton, foꝛ which 
he and the pziſoner aſſenting to it, hall fo2feit their lands and goods, and their 
todies to perpetuall impꝛiſonment, but ſhall not loſe his hand, becauſe no ſtroke 
oz blow was given. | | 

But it was reſolved by all the Judges, that where Thomas Oldfield, fitting 
ths Court of the Dutchy of Lancaſter, with a knife ſtabbed one Ferror a Ju- 
fice of Peace in the view of the ſaid Court, that the Court of the Dutchy was 
none of the Courts to make it a miſpꝛiſion to loſe his right hand,xc. but the 
offender was to be indicted, and grievouſly fined. 

And in 9 El. one Guirling ftroke another in the White hall, ſifting the Pa⸗ 
ſters of Requeſts, and it was then reſolved by the Court of Kings Wench, 
that it was not any miſp2iſton, fo2 the which he ſhould loſe his right hand, tc. 
but he was indicted and fined, = | 

Qaia Thomas de Holbroke manus violentas impoſuic ſuper Tohannem de 
Loudham, &c. ad Seſſionem ſuam ſedentem apud Gipwicum, & eum dementi- 
tus eſt, committitur in Parliamento Turri London, & finĩtur 20. li: & invenit ſex 
milites manucaptores pro bono geſtu ſuo. | 5 ü 

And where ſome of the books above ſaid ſay, that the offender ſhall foꝛfeit his 
lands, and ſome that he ſhall be diſherited, yet the foꝛfeiture of his lands is on⸗ 
ly fo2 tearm ok his life, (as befo2e is ſaid; ) fo2 being no felony, the blood is not 
toꝛrupted, no2 the heir diſinabled to inherit. And this ſevere puniſhment is at 
the ſuit of the King, and the party may have his action, and it ſhall be tried by 

officers and criers. And fo2 ſuch a ſtroke Thomas of Whitteſley recovered 
five hund:ed pounds, Trin 9 E.3,Rot, 154. Pidd. | 

Britton faith, Aſcuns treſpaſſes ſont nequedent pluis puniſhable, ſi come treſ- 
pas fair en temps de peace a Chivaliers, ou auters gents honorables per Ri- 
baws, ou auters viles per ſons; En quel caſe nous volons, que fi Ribawe ſoit attaint 
al ſuir de cheſcun Chi valier, que il eyt ferue per felony ſans de ſart del Chivalier 
que le Riba ve perd ſon pome dont il treſpaſſa: ſo great a reſpec in thoſe days 
was had of honour and oꝛder. Ribawe is taken here foz a Raſcall Ruff ian. 
There is a great miſpꝛiſion when any revenge is _ againſt a A 

ce, 
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paſch. 8 E. 


Coram ” Rot, 
28 Nortt. 


44 Mich. iz E. 3. 
Coram Rege 
Rot. 101. Cant. 


b Placita coram 
domino 1ege in 
Parliamento ſuo 
apud Weſtm' in 
præſentia domini 
regis, An. 21 E. 1. 
c Ellanor daugh- 
ter of E. i. mar- 
ried with William 
Earl of Barry a- 
lias Barro in 
France, and had 
illue the (aid Jo- 
han who married 
John Eu! Warre. 


22 E. 3.12. 


Trin. 8 Jae. regis 
Oldficlds — 


Paſch. 9 Eliz. 
Guirlings caſe, 


Hil.13 E. 3. Co- 
ram rege Rot. 
104. Suff. 


Trin. 9 E. 3. Rot. 
154. Midd, 
Brit. ca. 25. fo. 47. 
Nota for the 
dignity of 
Knights. 


142 


2 


Mich. 33 & 
34 E. 1. Coram 
Rege Rot. 77. 


Noti. 


Bract. l b. 2. 105. 
Theſe words 
were given to 
the Treaſurer 
of England by 


- the procurement 


of Pierce of Ga- 
veſton. 


Hil, 20 E. 3. 
Coram Rege 
Rot. 160. 


Cap. Itineris g. 


ultimo. 


Paſc. 10 E. 3. 
Ceram Rege 
Rot. 86. Linc. 


Inter leges Inæ 
cap. ꝙ. Lamb. 

See the 4. part of 
the Inſtir, cap. 
Chancery. Artic. 
Verſ. Cardinall 
Woolſey. Art. , 
556. 11 41. 
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ice, Officer, Juroꝛ, Ser jeant, Counſelloz, Piniſter, oꝛ Clerk, foꝛ that, which 
they doe in diſcharge of their ſeverall duties, offices; and places, concerning 


the admintſtratton of Juſtice. n 


Roger de Hegham and others being Juſtices of Oter and Terminer, and fit. 
king in the Exchequer chamber, gave judgement foz Mary late the wile of 
William Brewſe Plaintif, againſt William le Brewie Defendant, which judg⸗ 
ment was p2onounced by Roger de Hegham, William de Brewſe demanded of 
Roger de Hegham if he would avow the judgement, and ſaid, Roger, Roger, 
now thou haſt thy will which of long time thou haſt ſought; of whom Roger 
de Hegham demanded, what is that To whom William ge Brewſe ſaid , mp 
ſhame, and my loſſe, and this J will reward oꝛ recompence, oꝛ I will think of it, 
Whereof he being indicted and arraigned, and confeſſing the offence, the Reco!) 
ſaith, Er quia ſicut honor, & reverentia,qui miniſtris domint regis rattone officii 
ſai faciuntur, ipſo regi atrribuuntur; fic dedecus & contemptus miniftris ſuis fac 
eidem domino regi inferuntur ; Conſideratum eft quod præd. Willielmus de 
Brewſe, diſeinctus in corpore, capite nudo, tena depoſita, eat e banco domini 
regis ubi placita tenentur in aula Weſtmꝰ per medium aulæ prædict, cum curia ple- 
na fuerit, uſque ad Scaccarium (ubi deliquir) & ibidem veniam petat a præ fato 
Rogero,&c, et poſtea committĩtur Tarri London, ibidem moraturꝰ ad volunta- 
tem regis. 5 | 

Note this exemplary judgement againſt a gentleman of a great and honon: 
rable family. Quzliber pœna corporalis, quamvis minima , major eſt qualibet 
pœna pecuniaria. And in that Recozd it is ſaid, Quòd dominus rex filium ſuum 
primogenici,& chariſſimũ EdwardumPrincipe Walliz,pro eo quod quædam ver- 
ba grofl: caidam miniſtro ſuo dixerat, ab hoſpitio tuo fere per dimidium anni 
amovit, nec ipſum filium ſuum in eonſpectu ſuo venire permiſit, quouſque dicto 
mĩnĩſtro de dicta tranſgreſſione ſatisfecerar. 5 

nia Petrus de Scales minatus fuĩt Ricum de Worlingworth, quĩ fuit de con- 
flio Jchannis de Moten, de vita & membris, dictus Petrus invenit plegios de bo- 
no geitu ſuo. | 

There he many Retoꝛds fo2 abuſing of Jurours, viz. Paſch. 10 E,z, Coram 
Rege, Rot. 87, Gilbertus I wiſt. Paſch. 26 E. 3. ibidem, Rot. 22. Eſſex, Tho. Hub- 
1 H. 5. ibidem Rot. 24. Ricus Cheddre. Mich. 17 E. 2. Coram Rege 
Rot 63. | | | | | 

Percuſſio clerict curiz in veniendo verſuscuriam, &c. Trin. 1 i E.2, Coram Re- 
ge, Rot. 4. London. Not only theſe particular revenges aboveſaid, but all other 
of what kind ſoever are great miſpꝛiſions. 

Alſo when any revenge is ſought againſt any man fo2 complaining in any of 
the Kings Courts, ſaper gravaminibus, &e. fo2 grievances, ic. Quia deterret 
homines a querelis ſuper gravaminibus in forma juris. De hiis qui vindictan 
feeerint, eo quod aliquo modo ſuper prædictis gravaminibus in curia domini regis 
conqueſti fuerunt. | | 

| 192 taxaverunt damna 2 Marc' ſuper Willielmum Botes ford, eo quod mi- 
nabatur quandam Hawiſiam de vita & membris, eo quod ĩpſa proſequebarar ip- 
ſum in placito tranſgreſſionis. 

We will conclude this point fo2 pꝛibate revenge with an ancient law befoze 
the Conqueff. Si quis privato conſilio illaram ſibi injuriam vindicarit, ante- 
quam jus zquum fibi dari poſtulaverit, quod nomine vindictæ eripuic reddito, 
integrum rei pretium præſtato, & 30 ſolidos dependito. 

Dee in the Fourth part of the Inſtitutes, cap. Df the Chancery. in the Articles 
againſt Cardinall Woolſey. Artic. 4,5, 6.1 1.41. 


CAP. 


Cap. 66. 


CAP. LX/I. 
Of Conſpiracie. 


| Onſpiracie 2 is à conſultation and agreement betweene two oz moꝛe, to 
( appeale,o2 india an Innocent falſely,and maliciouſip of felony, whom ac- 
/ co:dingly they cauſe to be indicted oꝛ appealed; and alter ward the party is 
zawfully acquited by the verdict of twelve men: the party grieved map be relievep, 
and the offender puniched two wayes, Firft,by a Writ of conſpiracy, which 
2 tiwill oꝛ common Action at the ſuit of the party, wherein the plaintife thall re: 
cover damages, and the defendant ſhall te impziſoned. Secondly, by Indiament 
at the ſuit of the King; the judgement whereof is criminall; of which we are now 
ſ ed k. : | - 1 | 
RN p Upon this ſuit of the King, if the offenders be convided, the iudgement is 
grievous « terrible,viz.That they hal loſe the freedome oꝛ franchiſe of the Law, 
fo the intent that he ſhall not be put oꝛ had tipin any Jury 02 Alliſe, oꝛ in any 
other teſtimony of truth: and if they have any thing todo in the Kings Courts; 
they ſhall come < per ſolem, id eſt, by bꝛoad dap, and make their Attozny, and 
fo:thwith return by bꝛoad day: And their houſes, lands, and goods, ſhall be ſei⸗ 
ſed into the Kings hands, and their houſes and lands eſtrepped and wa⸗ 
Fed. their trees rooted up and erraſed, and their bodies to patſon: all things res 
trograde, and againſt oꝛder and nature, in deſtroying all things that have pleaſu- 
red oꝛ nouriſhed them; fo2 that by falſehood, malſte; and perjurp , they ſought 
to attaint and overth2ow the innocent, Which judgement in our Books is cal- 
ted, a villanous iudgement. Firſt, in reſpect of the villany and ſhame, which the 
party hath which receiveth tt. Secondly, ſoꝛ that by the judgement heloſeth the 
freedome and franchiſe of the Law, Jnd therefoze undergoeth a kinde of bondage 


and villany. And the reaſon of this heavie and terrible judgement is: 1. Foz 
that the offenders have conſpired and plotted the death and ſhedding of the blood 
of an Innocent. 2. That they do it under faire pzetence ol 
tourſe of law, which was inſtituted foꝛ the pꝛotection and defence ol the innocent. 
3. That if they had attainted the innocent, he thould have loft his life, (by 
an infamous death) his lands, his goods, and his poſterity; ſoꝛ his blood thereby 
ſhould have been cozrupted, ac. 4, All this falſhood, malice , and pet jury 
is committed in placico Coronæ, in A ſuit fo2 the King, which aggravateth and 
increaſeth the offence ; fo2 that the A ing is the Head of Juſt ice, and a p2ofeco2 
of the innocent: and therefoe at the Kings ſuit, and not at the ſuit of the party, 
this villanous. judgement ſhall be given. So as the law hath ercellently diſtri⸗ 
buted the remedies ; the pꝛivate action of the party to give him damages, ic. and 


143 


Vide ſtatut. de 
conſpiratoribus, 
Anno 21 E. r. 
vet. Mag. Cart. 
part 1. — .& 
definition con- 
lpir. 
33 E.1.ibid. 
fo. 90. b. 5 
Artic, ſup. Cart. 
cap. 10. F. NB. 
1102 % 
Stanf. pl. cot. 
172, &c. | 
Lib. 4. fo. 45. 
Lib. 9. fo. 16.55, 
7 
b 24 Ez . 45. 
27 afl, | 
43 E.3.Conſpiras 
CY.1 1.59. 
4 H. 5. Judgment 
120, the like 
judgement as in 
attaint. 
See the firſt part 
of the Inſtitutes. 
Sect. 
c Trin 18 E. 3. 
coram Rege. 
Rot. 148. 


ce ol Auſtice, and by baſch. 35 E.;. 


coram Rege. 
Rot. 38. 


the ſuit of the King foꝛ exemplary puniſhment. And it is to be obſerved, that this 


Uillanous judgement is given by the Common law; (as in the caſe of Attaint) 
and not by fozce of any Statute. h | EG 

King E. 3. demanded ol his Juſtices and Serjeants, whether divers men be- 
ing indicted of conſpiracy fo2 the indicting of R. of felony, were mainpernable oz 
no? And they anſwered the King expꝛeſly, that they were not, in reſpec of the 
odioulneſſe of the offence. 


U 2 CE 4 P. 


27 Lib. aſſ.p. 12. 


See the fourth : 
part of the Infti- 
tutes, cap. the 
Chancery Artic. 
againſt Cardinall 


Woolſey, Art. 27. 


Vide Parl. 7 R. 2. 
nu. 16. 
_ ca. 26. v. 


Nemo poteſt dus- 
bus dominis ſervi- 
ret aut enim KHIR 
odio babebit, & 
alterum diliget, 
ant mum 1 uſtine· 
bit, & alterum 
content. 

4 Regum ca. 5. 

v. 26, &c. Gcheſi. 
See 3 Jac. ca. 5. 
concerning the 
ſervice of a Sub- 
je ct as a Souldicr 
or Captain to a 
forain Prince, 
hereafter cap. 
Fugitives, 
Polydor. 

Hall. 


Cap. 67, 


CAP. LXVII 


Of Penſions, &c. e by 39205 of 
Foraine Kings, &c. ed 1 


xc, of any foꝛaine King, Pꝛince, oꝛ State (without the Kings lice us) al 
they be in league with theKing of England ; both, foz that they may becane 
enemies, and fo? that alſo it is miſchievous and dangerous to the king him | 
and his State, as it appearethby this Diſtichon, 4 
Principe ab externo veniunt lethalia dona, | 
Quz ſtudii ſpecie, fata, necemque ferunt. n 
And this was er: p they) the caſe of the Lozd Haſtings Chamberlaine to King Þ 
E. 4. who in the year ok his raign, retetved a Penſion of two thouſay) | 
Crowns yearly from the French k ing: who being inloꝛmed by Juſt, Cateebpe 
his inward friend, and others learned in the law, that the receiving hereof.was 
an offence againff Law, being deſired by Pierce Clerett a Frenchman (who paid 
the Penſion) to make him an arquitance. fo receipt thereof foz his; diſcharge, 
utterly retuſed the ſame, This Repoꝛt I do the rather hold to be true, fo; that 
all our Enxtifh Þiſto2ians, (who fo2 the moſt part rehearſe but the.carkaſſeg 
outſide of any point in Law) gtve great credit hereunto. And what ill conſe 
quence this and other like 8 others ol Wen, of king E. 4 b 
you map rende in our Hiffoztes. - 
Dee the tale in 7 R. 2. of 3 Speneer Bitbop ot Hozwich Nozwich; and thers allo the 
caſe of b Pierce Creſſingham, and others: and of c 17 2 * Ellingham aW 
others, pumſſhed foꝛ receiving of money, xc. of the rench King; wwhich den ; 
them without the kings licenſe, to yeeld up Caſtles and Foxts in France con 
mitted to their cuftody, punifhedby Fine and Jmpziſonment, 5 
See the fourth part of the Inſtitutes, cap. Of the Chancery, Aer Againt 
Cardinall Woolley. | 


] T is not lawfalt fo any ſubject of the King of Ent to take 


Holingſhed, Swe, & c. 4 Rot. Parl. 7 25 nu. 13. 18 ,30,21522523: b Ibid. nu. 17. C Ibid. nu. 24. 
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CAP. LXVIII. 


Of Bribery, Extortion, Exaction, &c. 
And firſt of Bribery. 


Ribery is a great miſpriſion, when any man in Judicigll place takes 
B any Fee or Penſion, Robe, or Livery, Gift, Reward ; or Brocage 
of any perſon, that hath to do before him any way, for doing his 
office, or by colour of his office, but of the King only, unleſſe it be of 
meat and drink, and that of ſmall value, upon divers, and grievous pu- 


niſhments. 


His wo2d [Bribery] commeth of the French woꝛd Briber, which fignifiefh 
to devoure, 02 eat greedily, applyed to the devouring ofa cozrupt Judge, of 
whom the Pſalnift ſpeaking in the perſon of God, faith, Qui devorat plebem 
meam ſicut eſeam panis. Qui cognoſcit faciem in judicio, non bene facit: iſte 
o buecella panis deferit veritatem. £ 
But let us peruſe the Bꝛanches of this defcription, 


CA great miſpriſion] But it may be. objected, that Bꝛibery in a 
Judge was ſometime adjudged a higher offence. Foꝛ whereas at the Aſizes 
holden at 1 incolne in the 23 peare of E. 3. an Exigent was to have been awar⸗ 
ded againſt Richard Saltley, Hildebrand Boreſward, Guilbert Holliland, Tho- 
mas Derby; and Robert Dalderby, who foꝛmerly had been inditted ot divers fe: 
lon ies befoze Dir William Thorpe, Chiefe Juſtice of the Kings Wench, and one 
of the Juſtices of Aſſize of the ſaid County of 1 incolne, he the laid dir William 
Thorpe, to ſtay the ſaid Writ of Exigent againft them, Cepit munera contra 
juramentum ſuum, viz, of Richard Saltly, 10 li, of Hildebrand 20 li, of Holliland 
40 li, of Derby 10 li. and of Dalderby 10 li. King Edward the Third appointed 
the Carles of Arundell, Warwick, and Huntingdon, and two Lo2ds, the L oꝛd 
Grey and the Lo2d Burghers' to examine this matter. Befoꝛe whom Sir Wil- 
liam Thorpe being charged with the ſaid Bꝛibery, Non potuit dedicere, &c. 
Now the Recq2d ſaith. Conſideratum eſt per dictos Juſticiarios aſſignatos ad ju- 
dicand ſecundum voluntatem domini Regis, & ſecundum regale poſſe ſuum, 
quod quia prædictus Willielmus de Thorpe, qui ſacramentum domini Regis, quod 
erga populum ſuum habuit cuſtodiendum, fregit malicioſe, falſe, & rebellicer in 
quantum in ipfo fuir, & ex cauſis ſupradictis per ĩpſum Willielmum, ut prædi- 
ctum eſt, expreſſe cognitĩs, ſuſpendatur, & quod omnia tz, & teiita, bona & ca- 
talla ſua remaneant for ĩsfadta. This ſentence ſeemeth to have his foundation 
as well upon the oath of the Judges, (fo: the Retoꝛd ſaſth) contra jurame mum 
ſuum, and the concluſion of the Oath, And in caſe ye be ſonnd in any default in 
any of the points aforeſaid; ye fnall be A voluntatem Regis, of body, lands, and 
goods, thereof to be done as pleaſeth him: As alſo fe that this laſt᷑ clauſe is en⸗ 
acted by authozity of Parliament (as they ſay) in Anno 20 E. 3. And hereupon 
they the ſaid Loꝛds were appointed to judge ſecundũ voluntatem domini Regis, 
& regale poſſe ſuum, àtccoꝛding to the woꝛds of the Oath and Act ol Parliament. 
= this judgement was repeated in Anno 25. to the Lo2bs; and affiened by 


This pꝛeſident is not to be followed at this day los divors.canſes. Firtk, it 
ſeemeth by the violation ot the Kings Dath, and ol this woꝛd ſrebelliter] and by 
the foztciture of all his lands and tenements to the King that this offonce W 
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Forteſcue, cz. 5 1. 


Pſalm. 13. 4. 
Prev. 28.21. 


Rot. Pat. Anno 
24 E. 3. part 3. 
m. z. & Rot. Pat. 
Anno 25 E. 3. 
part 1. m. 17. 
Rot. Parl. 35 E. 3. 
nu. 10. 

23 E. 3. 


Anno 24 E. 3. 


The Oath of the 
Juſtices Anno 
18 E. 3. 


20 E. 3. cap. i. 


14.6 


Anno 35 E.1.the 
ſtat. of Carliſle, 


20 E. 3. cap. 4. 


2 R. 3. 0. 11. 


See 8 R. 2. cap.z. 
Rot. Parl. 10 Rz. 
nu. 24. 


Vid. 1 H. Anu. 99. 
& Nota. 


Rot. Parl. Anno 
11 H. 4. nu. 28. 
never imprinted. 


2 R. 3. 11 4. 

* Plac.de Parl. 
apud Aſherugg 
in Cfo Ep. anno 
I9 E. 1. 

Et Hollingſh. 
Chron.p 284, 
18 f. he — ha 
felony, and abju- 
red. 


be treaſon againſt the King, and then it being either High Trealon, o2 Petit 
Treaſon, it is taken awap by the ſtatute of 2 5 E. 3. De proditionibus, the lane 
being none of them, that are there expꝛelled. And in all the Recoꝛd this woꝛd 
[felonice]is not to be found, as it ought to have been, if it had been felony, 

Neither by the woꝛds of the Oath, oz of the ſuppoſed Act of 20 E.;. can the 
judgement(quod ſuſpendatur) be warranted: foꝛ theſc wo2ds [ro be ar the Kingt 
will for body, &c.] cannot be extended to loſſe of life, no moꝛe then the Statute 
of Carliſle (ub fbrĩsfactura omnium, quæ in poteſtate ſua obtinet) extendeth not 
to loꝛfeiture of life, but to impꝛiſonment, tc. viz. loſſe of liberty, xc, 

But at this Parliament, viz, in Anno 20 E. 3. faking in hand of quarrels, 
other then their own, and maintenance of them is pꝛohibited upon the paines 
aloꝛeſaid, viz, the paines contained in the ſaid ſuppoſed Act of 20 E. 3. cap. 1. uy 
on paine to be at our will, body, lands, and goods, to do thereof as ſhall plea 
us: which without queſtion was never extended to lolle of life, tc. but to impꝛi⸗ 
ſonment, as common experience daily teacheth, Foz Hæc eſt voluntas Regis, viz, 
per Jaſticiarios ſuos & per legem, &. Therefoꝛe as by the Necoꝛd appeareth, 
Sir William Thorpe was pardoned and reſtozed to all his lands. And we wer 
deſirons to ſee the Recoꝛd of the Act of 20 E. 3. cap. i. but there is no Reco 
of anyſuch Act in the Parliament Roll. And the very frame and compoſition of 
it ſcemeth to be but a rehearſall of a Commandement from the King: koꝛ the let⸗ 
ter of it beginneth. Firſt, we have commanded all our Juſtices, that they ſhall 
from thenceforth do equall law, & c. and therefo:e juſtly omitted out of the Par: 
liament Roll of Aas of Parliaments: and yet the impꝛinting of it neceſſary, 
foz that the fourth Chapter of this Parliament hath reference to the paynes con. 
fained in if. 


It is enacted by Parliament Amo 11 H. 4. in theſe words. 


Item, Ve nul Chancelor, Treaſorer, Garden del Privie Seal, Coun- 
elor le Roy, Sernts a counſell del roy, ne nul auter Officer, 
Iudge ne miniſter le roy, pernants fees ou gages de roy pur lour ditz offices 


ou ſervices, preigne en nul manner en temps a cvener aſcun manner de do. 
ne ou brocage de nulluy pur lour ditz, offices & ſervices a faire ſur peine de 
reſponder au roy dela treble que iſsint preignont, &. de ſatisfier la partir, 
& punys al volunt le roy, & ſoit diſcharges de ſon office, ſervice , &. 
councel pur touts ſours, & que cheſcun que Voiera purſuer en la dit matter, 
eyt la ſuite cibien pur le roy, come pur luy meſme, & eit la tierce part del 
fomme, de que la partie eſt duement conviFt. 


By this Act of Parliament which is the judgement ofthe whole Parliament, 
it appeareth, that, it that which is impꝛinted as the firſt Chapter of 20 E.z, had 
been an Ad of Parliament, then this ſtatute of 11 H. 4. would never have infli- 
ed this kinde of puniſhment, which is other, and farre leſſe, then that which is 
mentioned in 20 E. 3, And where it is ſaid in this Act of 11 H. 4, (& punis al 
volant le roy) that is, by fine and impꝛiſonment by the Court where the convi- 
&ion ſhall be ; fo2 as hath been ſaid, Hzc eſt voluntas Regis. viz. per Juſt. ciarios 
ſuos, & legem ſuam, & non per dominum regem in camera ſua, vel aliter. 

So as by warrant of this Act of Parliament we have ſaid, that Bꝛibery is a 
Miſpꝛiſion; fo that it is neither treaſon,noz felony;and it is a great Piſpꝛiſion, 
fo2 that if is ever accompanied with Per jury. © 

* True if is, that Sir Thomas Weyland, Chief Juſtice of the Court of Com- 
mon pleas, was attainted of felony, but it was not foz Bzibery, but being guilfy 

of 
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nnd honour were found upꝛight, and free from all bzibexy and cozruptton. 


of being accelloꝛy to murder, koꝛ the which by the Common law. he was abjured 
e e | 


Like ile Adam de Stratron Chicf Baron of the Exchequer:#nian of great 


poſleſlions and riches was attainted ot felony by him committed, all which I 
collect upon Reco2ds'of Parliament the ſureſt guides. Foꝛ in the Parliament 
holden in 18 E. i. in the ſame year when he was attainted, J um tio petitions, 
one p2eferred by himſelf in theſe woꝛds. Adam de Stratton petit gratiam — 
quod reſtituatur ad aliquam parrem terrarum ſuarum, & de bonis ſais quæ habu- 
ic tempore cuo fuir ” -: Viz 268009; :. . „ TORN . Cp ft Ts 

The other by Margaret de Boteler in thele ds; Margareta quiz fuic uxor 
Joh. de Boteler, de qua Adam de Stratton tenuit ig 1 10.5. in London, elamaclia- 
dere ut eſchaet. Reſponſs, Rex non conceſſit; quia ih tivitare nulla eſt eſchaeta niſi 
regis. And at the ſame Parliament fo. 3. it is reſolved; non ſunt niſi tres ſormæ 
brevis de Elchaera; Quia utlagatus, vel ſuſpenſus, vel abjnravit regnum. And by 
conſequence Adam de Stratton ſeoing his lands elchented, must have the judge⸗ 
ment of one of theſe thzec. Which: we have added to anf wer ſecret objections 
that might be made out of the miſtakings of our Chꝛonicles. 

The reſt of the Juſtices were removed, fined; and impifoned., ſaving Jo- 
hannes de Mettipgham and Elias de 'BeckinghamiWho to their eternall memo: 


* 


It was petitioned: in Parliament, that the ſtatutes whereby the Juſtices ot 
the one bench oꝛ the other ſhould take no reward, ne be of any mans fee , map 


be obſer ved. The Kings anſwer was. The n ing halh and will charge ſuch Ju- - 


ſtices to miniſter right, and will puniſh the conttary. a therefoze willeth that 
all ſtatutes made touching them and the Baxons of the Exchequet, be made void. ] 

C When any man in judiciall place, &c.] Fox the difference 
between bꝛibery and extoꝛtion is, that bzibery is only committed by him, that 
hath a judiciall place, and extoꝛtion map be committed both by Hint that hath a 
judiciall place, oꝛ by him that hath a miniſter tali office, eg. 

And this offence ol bꝛibery may be committed by any that hath any judiciall 
place either Eccleſiaſticall oz Tempoꝛall. Non accipies per ſonam nec munera, 
(and the reaſon is expꝛeſſed by the Holy ghoſt) quia munera excæcant occulos ſa- 
pientum, & mutant verba juſtorum. 0-08 | 157% 

Ik bztbery hath ſo great foꝛce, as to blinde the eyes of the wiſe Judge, and to 
change the wo2ds of the juſt, Beatus ille, qui excutic manus ſuas ab omni munere, 
Iudexdebet habere duos Sales; Salem Sapient iæ, ne ſit inſipidus, & Salem Conſei- 
entiz, ne ſit diabolus. | 1 

Though the bꝛibe be ſmall, vet the fault is great: and this appeareth by a Re- 
toꝛd in the reign of E. 3. Qui a diverſi Iuſticiarii ad audiendum & rerminan- 
dum affignar' ceperant de Johanne Berners qui indictatus fuit, 4. Ii. pro favore 
habendo die deliberationis ſuæ, ſinem fecerunt domino. regi per i1it M. marcas, 
ſo as they paid fo2 every pound a thouſand marks. See befoze Sir William 
Thorps caſe. Rot. Parl. 7 R. 2. the Chancellour was accufed of a bꝛibe of ten 
pound, and his man four pound and certain fiſh, which, though the things were 
mall, yet it had been puniſhed, if if had been pꝛoved. 


C Take any fee, robe, gift, or reward.] Thisis warranted by the 
oath aboveſaid, | 
But admit the party offereth abzibe to the Judge, meaning to co2rupt him 
in the cauſe depending beloꝛe him, and the Judge taketh it not; yet this is an of- 
fence puniſhable by law in the party that doth offer-it. | 


C Brocage. There is good warrant fo2 this woꝛd by the ſaid Act ol 
Il H. 4. b ; ' p EXE ; 
C Of any perſon that hath to doe before him any way.] 


This hath his ground upon the oath afozeſaiv, ſo as bziberp may be * 
0 


Rot. Parl. 18 E. 1. 
fo 5 nu. 61. 

* There is aſpace 
left in the Re - 
cord, | 


E C ibid nu. 69. 


Rot. Parl. 20 E. i. 
fol. 5. | 


10 R. 2. nu. 24. 


Deut. 16.19. 


Paſch. 17 2.3. 
Coram Rege. 
Rot. 139. E flex. 
John Berners 
caſe. 

Rot. Parl. 7 R. 2. 
nu. 12,13. 


Anno 18 E. 3. 


Since theſe Inſti- 
tutes ſo was it 
relolved inthe 
Star- chamber, 
Trin.6 Car.Reg. 
in an information 
againſt Bonham 
Norton and o- 
thers. | 
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2 R. 2. ca. 2. See 
The ſtatute of 
J E. 6. ca. 16. 


Hil. 8 Ja. In 

Co nmuni banco 
D. Trevets caſe. 
Sec hereafter ca. 
of Simony, and 
the 1. part of the 
Inſtit. Sect. 378. 
fo. 23 4. 

Rot. Parl. 21 Ja. 
regis, 


Anno 21 H. 8. 
Artic. 18. 


21 H. 8. ca. g. 
Vide 2 R. z. Rot. 
Parl. nu 46. 
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not only when a ſuit dependeth in foro contentioſo( as it was in the caſe of Si 
Fr. Bacon Lo, of S. Alban Lo. Chancellour of England, who foꝛ many erozbitan; 
and ſo2did bꝛiber ies was ſentenced bythe Lo2ds of Parliament, which you nay 
read Rot. Parl. Anno 19 Jacobi regis)but alſo when any in Judiciall place dot 
any thing virtute oz colore officii;though there be no ſuit at all. Foz example, if 
the Lo2d Treaſurer foz any gift oꝛ bzacage; ſhall make any Cuſtomer, Control 
ler, 02 any Officer 62 Miniſter of the King , this is bzibery, fo2 he ought tg 
take nothing in that caſe by the ſtatute of 2 R. 2, but that he make all ſuch 
Otfiters and Piniſters of the beſt, and moſt 4awfull men, and ſufficient fo; 
their eſtimation and knowledge. (An excellent law tending greatly to his qa. 
joſties advantage, to the good uſage and incouragement of Perchants, ic. any 
generally to theadvancement of commerce, trade, and traffique , the life of this 
Ifland,) Read this ſtatute, fo? it is of a large extent, and the ſtatute of 5 Es, 
fo2 theyare Laws made contra ambicum,and woꝛthy to be put in execution;fo; 
they pzevent bꝛibery and extoꝛtion: fo2 they that buy, will ſell, | 
Ed: Vendit Alexanderclaves, altaria facta: c 
Vendere jure poteft, emerat ille prius. 
And that ſtatute of 5 E.. doth extend as well to Eccleſiafticall offices, ag 
Zempozall: which concern the adminifration x execution of juſtice. And it was 


' reſolved in the caſe of Doctoz Trever Chancellour of a Biſhop in Wales, that 


both the office of Chancettour and Regiſter of the Biſhop are within that ſta: 
tute, becauſe they concern the adminiſtration of juſfice, - - | 

I. Earl ot M. Lozd Treaſurer of England took colore officii divers bꝛibes, 
tc. And namely where the Farmers of the Cuſtomes erhibited a petition to 
have certain juſt allowances , which his Majeſty referred to the ſaid Lo 
Treaſurer, who long delayed the petit ioners, untill they gave him ſeverall bꝛibes, 
and then he gave way to relieve them. Foꝛ this, and other his bꝛiberies, exto:: 
tions, opp2eflions, and other grievous mis demeanours in his ſeverall offices 
ol ths Lozd Treaſurer, and. Maſter of the Court of Wards (no ſuit being in 
any of thoſe caſes depending) upon complaint.and charge of the Commons in this 
Parliament, and after evident pꝛoot and olten hearing of the cauſe, the Loz2ds 
of Parliament (the Loꝛd Treaſurer deing bꝛought to the bar by the Gentle- 
man Uther and Ser jeant at Arms, and kneeling till he was commanded to 
ffand up) upon the petition of the Commons by the Speaker gave this judgment 
againſt him by the mouth of the Lo2d Keeper in theſe woꝛds. This High Court 
ol Parliament doth adjudge. J irſt, that you L. Carl of. M. now Lozd Trea⸗ 
ſurer of England ſhall loſe all your offices which you hold in this King dome. 
2. And ſhall be koꝛ ever uncapable of any office, place, oꝛ imploymont in this 
State and Common⸗wralth. 3. And that you ſhall be imp2iſoned in the 
Tower of London during the Kings pleaſure. 4. And that vou ſhall pay to 
our Soveraign the King the fine of 50000. li. 5. And that you ſhall never ſit 
in Parliament any moꝛe. 6. And that you ſhall never come within the Uerge 
of the Kings Court, as by the ſaid Roll of the Parliament appeareth, which 
is woꝛthy of your reading at large. | | 

In anno 21 H.8, By Articles under the hands of all the Lo2ds of the Pꝛi⸗ 
vy Councell;(whereof Sir Thomas Moor then Lo2d Chancellour was one) 
and of the p2incipall Judges of the Realm, which J have ſcene, Cardinall 
Woolley was charged with divers bziberies, namely in the eighteenth Article, 
in theſe wo2ds. Alſo the ſaid Lord Cardinall conftrained all Ordinaries in Eng- 
land, yearly to compound with him, or elſe he would uſurp half, or the whole 
of their juriſdiction by prevention, not for good order of the Dioces, but to 
extort treaſure: for there is never a poor Archdeacon in England but that 
he paid to him a yeerly portion of his living. 

If any D2dinary.xc. having power by the Ac ok 21 H.8. to graimt the ad- 
miniſtration of the goods of him that dieth inteſtate , oꝛ as inteſtats, to the wt: 
dow oꝛ nert of kin, ic. take any reward fo p2eferring of any perſon, befoze ano⸗ 
ther, to the adminiſtration, it is Bzibery, 
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D2dinary,xc, and his Piniſters, and two ſhillings fix pence to the Scribe 
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Cap. 69. Of Extortion, Exaction, tc. 


Si quis contra fas & leges adminiſtrarĩt, vel pro odio, quod in alium habverit, 
jndiearit perperam aut denique nummarium ſe Judicem præbuetit, proprii ca- 
£ is zſtimatione Anglorum jure regi damnatur , nifi quidem legum 1d accidiſſe 
inſeitia, & c- ; 


CAP. LA 
Of Extortion, Exaction, &c. 


Hereot you may read in the Firſt part of the Inſtitutes Sect. 701. Dee al- 
ſo in the Second part of the Inſtitures W. 1. cap. 26. & cap. o. And in the 
Fourth part of the Inſtitutes, cap. Chancery, in the Articles againſt Cardinall 
Woolley, Article 3. Extoztion of Oꝛdinaries.b Ranuſiatores homĩnum, extortio- 
natores hominum: a Nancunnier, an extoʒtioner of men. 8 
< The Collectozs of the Fifteens were committed to pꝛiſon, fo2 that they 
took of every town eighteen pence koꝛ an acquitance, 

d A Coꝛoner was committed to pꝛiſon, becanſe he would not take the view 
of the dead body, befo2e he had received foꝛ himſelf ſix ſhillings eight pence, and 
fo2 his Clerk two ſhillings, and was fined at fozty ſhillings. - 

e Ik anyof the Kings Councell oz his Piniſters doe exad a bond of any of 
his ſubjects, to come to the Ring with fozce and arms, ic. when they ſhonld be 
ſent fo2, ſuch wꝛitings are fo the Kings diſhonour 3 fo2 that every man is 


o 
* 


, 
U 


pound to do to the Ring, as to his liege L oꝛd, al that appertaineth to him, without 


any manner of w2iting, (note the generality hereof) and ſuch wzitings are 
to be cancelled, as by the Act appeareth, | 

Derenpon (by Authozity of this Parliament) theſe concluſions doe follow. 
Firſt, whatſoever any ſubject is bound to doe to the King as to his liege Loꝛd, 
no bond oꝛ wꝛiting is to be exacted of the ſubject fo2 doing thereof, Secondly, 
whatſover bonds oꝛ wzitings are to the Kings diſhonour , are afainſt law. 
Thirdly, whether ſach bonds oꝛ waitings be made to the King o2 any other, the 
bonds 02 Witings be void. 

8 Jfa Biſhop oꝛ other Eccleſiaſticall Judge; oꝛ Miniſter, doth exact a bond 
92 cath of any perſon in any caſe Eccleſiafticall not warrantable by law, the 
bond is void, and this exaction is puniſhable by ſine, ic. the Recozdis very long; 
but woꝛthy to be read, See Rot. Parl. Anno 8 H. 4. nu. 15,1 6, 17,18, 19, 20, ex- 
_ matter concerning fees in Courts of Juſtice , and in the Kings houl⸗ 

d. 

b Officialis indictatus de citando, & affligendo plurimos, non poteſt dedicere, 
& petit quod admittatur ad finem. 

Contra ſequeſtratores, commiſſarios. & alios offic” epiſcoporum pro captione 
feodorum, priuſquam debenr pro teſtamentis probandis. | 

* The exto2tion of the Clergy, and of their Piniſters to be enquired of by 
Juſtices of Peace, | 

Reſolurions upon the ſtatute of 21 H.8.ca,s, 

Ik a man makes his Teſtament in paper, and dicth poſſeſſed of goods and 
chattels above the value of fo2ty pound, and the Erecutoz cauſeth the Teſta- 
ment to be tranſcribed in parchment,and bꝛingeth both to the D2dinary.ic. to be 
pꝛoved; It is at the election of the Oꝛdinary whether he will put the Seal and 
Pꝛobate to the o2iginall in paper, oꝛ to the tranſcript in parchment : but whe- 
ther he put them to the one oz the other there can be taken ol the Excecutoꝛ, c. 
in the whole but five ſhillings, and not above: viz. two ſhillings fir pence to the 
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The law before 
the Conqueſt. 
later leges Ca- 
aut) cap. 13. 


Bis is another great : Piſpꝛiſton becauſe it is accompanied with per jury. Lib. 10. fo. 101. 


& 102. Beawfa- 
ges caſe. 

See che 1. part of 
the Inſt ĩtutes 
Sect. 70 . Verh. 
[Extortioners}] 

2. part of the In 
ſtit. W. I. ca. 26. 
The 4. part of 
the Inſtitutes. ca. 
Chancery inthe 
Articles againſt 
Cardinall Wook- 
ſey, Art. 3. 
Trin. 28 E. 3. 
Coram Rege 
Rot. 35. Aborum. 
c Hil. 20 E. 3. 
Coram Rege 
Rot. 1 59. Norff. 
d Ibidem in the 
ſame Roll. 

e 1 E. 3. Stat. 2. 
ca. 15. 

FNota. 

gInt. Inquific. 
apud Lance ſlon 
Coram Rogero 
Loyeday & 
Waltero de Wyn- 
born An. 6 E. x. 
Cornub. 
Mich. 22 E. 3. 
Coram Rege 
Rot. 18 1. Eborũ. 
Hil. 23 E. 3. 
Coram Rege. 

4 Rot. Park, 

3 R. z. nu. 38, 39. 
1 H. 5. nu. 23, 24. 
Mich. s Iacobi 
Rot. 1301. in 
Com̃uni Banco. 
Int. Edm. Neale 
Informer, &c. et 
Iacobũ Rowſe of- 
ficiaP infra At- 
chidiaconar* de 
Huntingdon De- 
fendant per le 
Chief Iuſtice, 
Walme ſly, War- 
button, Daniell, & 
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For puniſhment | 
of Eccleſiaſtical, 
Iudges for extor= 
tion. See Rot. 
de Inquiſit. in 
Com. Eborũ, So- 
me rſet, &c. Anno 
4 E. 1. in Theſau- 
ro. De judicibus 
Ecc leſiaſticis di- 
cunt, &c. Rot. 
Parl. 8 E. z. nu . 
The ſtarure ot 
31 E. 3. cap. 4. 
Paſch.3 2. E. 3. Co- 
rã Rege. Rot. 27. 
Rot. Parl. 50. E- 3. 
nu. 9. 

1 R. z. nu. 109. 

2 R. 2. nu. 40. 

13 R. z. nu. 38, 39. 
7 R. 2. nu. 53. 

The ſtatute of 

3 H. 5. ca. 4. 


Mich. 20. Iacobi 
in Camera Stel- 
lata, in Sir Io. 
Bennets caſe. 


2 1. 4. 4. 10. 


Of Bribery, Extortion, & c. Cap. 69. 


fo2 regiſtring the ſame : oz elſe the ſaid Scrite to be at his li ertp, ts reluſe 
thoſe two ſhillings and ſix pence. and to have fo2 writing every ton lines of th, 
ſame Teſtament, whereaf every line to contain ten inches, one penny, - 

Ik the Executoz deſire that the Teſtament in paper may Le tranteripted in 
parchment, he muſt agree with the party foz the tranſcripting; but the Oꝛdi 
nary.tc.can take nothing foz it, noꝛ fo the examination of the tranicript with 
the oꝛiginall, but only two ſhillings ſix pence to2 the whole duty belong ing ts 
him, Where the goods of the dead doe not exceed an hundꝛed ſhillings, the O: 
dinary, ic. (hall take nothing, and the Scribe to have only foz w2iting of the 
Pꝛobate ſix pence , ſo the ſaid Teſtament to erhibited in writing with war 
thereunto affixed ready to he ſealed. TWhere the goods of the dead doe amount ty 
above the value of an hundꝛed ſhillings; and doe not exceed the lumme of fozty 
pound, there ſhall be taken fo2 the whole but thee ſhillings fix pence , 
to the Ozdinarp, xc. two Hhillings fix pence , and twelve pence to the Scribe 
fo2 regiſtring theſame. .Wherc by cuſtome leſſe hath been taken in any ofthe 
caſes alozeſqid, there leſſe is to be taken. And where any perſon requires au- 
pp, 92 copies of the Teſtament ſo pꝛoved, oz Inventozyſo made, the Ozdinary | 
oc. ſhall take foz the ſearch, and making of the copy of the Teſtament oz In: 
vento2y, if the goods exteed not an hundꝛeth ſhillings, ſtx pence, and if the gaods 
exceed an hundꝛed ſhillings, and exceed not fozty pound, twelve. pence. And 
the goods exceed fozty pound, two ſhillings ſix pence , o2 to take foꝛ every ten 
lips thavel of the pꝛopoꝛtion befo2e rehearſed, a penny. - Wi | 
- When the party dies inteſtate, the D:dinary may diſpoſe ſomewhat in pious 


- 


uſes, notwithſtanding the ſaid Act of 3 E. z. but with theſe caut ions. 1. That 


it be after the Adminiſtrat ion granted, and Inventoꝛy made, ſo as the ſtatexf 
the inteſtate may be known, and thereby the ſum may appear to:becompeitent, 
2. The Adminiftratoz muſt be called to it. 3. The uſe muſt be publique am 
godly. 4. It muſt be expꝛeſled in particular. And 5. There muſt. be a decrgs 
made of it, and entred of recoꝛd: So in cafe of commutat ian of penance, it mut 
be after ſentence, and mutatis mutandis, ut ſupra, eee, ee 
_ Whereas twenty, fo:ty, oꝛ an hundzed be indiceed ol one felony-, 92 one tre 
alle, and all plead to an ile, as not guilty, the Clerk of the Crown of the 
ngs Bench, ought not to take fo2 the Venire facias > 02 fo2 the entring of th 
plea, abovs two ſhillings, but the ſaid Clerk did take fq2 every ſuch name by 


L ; 


* extoztion two ſhillings. It is 02dained and. eſtabliched, that the laid Clerk e 


2 H. 4. ca. 8. 


2 H. 4. ca. 23. 


33 H. 8. ca. 39. 


the Crown, ſhall take no moe then hath been duly uſed ol old time. And moꝛe⸗ 
over our Hoveraign Lo2d the Uing hath charged the ſaid Juſtices of the Kings 
Bench, that no extoztion be done in this behalf in the Bench afozeſaid. 
The Chirographer of the Ring in the Common Bench lor making and 
waiting ok every Fine levied four chillings, and no moze, upon pain (if he take 
moze) to loſe. his office, be expelled the Court, one years imp2iſonment, and to 
pay to the party grie ved his treble damages. | 1 

The fees to the Parſhall of the Marſhalſea of the Kings houſe, you may read 
in the ſtatute of 2 H. 4. Vide 9 R. z. cap.5. | 
 JfanyAuditoz of the Exchequer, Dutchy of Lanc', o2 Court of Wards take 
moꝛe then thꝛee ſhillings four pence, foꝛ the enrolment of any Letters Patents, 
Decree, Gꝛant, 02 Indentureof Leaſe. he ſhall fozfeit, foz everp penny ſo taken; 
fix ſhillings eight pence. St 

Munera ne caplat,uncus later hamus in eſca: 
Nulla carent viſco munera, virus habcor. 


CAP. 


i Es” hk LL. | * x” 


CAP. LXX, 
Of Vſury. 


Sury is a confract upon thelone of money, oꝛ giving dayes ba — 
* ö of money, debt, oꝛ duty, by way of lone, chivitance, thifts; ſales of wares; 
02 other doings whatſoever. Uſura dicitur ab uſa & ære, quia datur pro 
ofa æris: 02 Uſura dicicur, quaſi ignis urens. 
And firſt, Uſury is directly againſt the law of God. And the reaſon where: 
foze it was permitted by the law of God foz an Hebzow to an Infidell, was; be- 
cauſe it was a mean either toexterminate, o2 to depauperate them, as they ſhould 
not be able to invade, o2 injure Gods people. | 
c And it is adjudged by authozity of Parliament, that all Uſury being cou; 
bidden by the Law ol God, is ſinne, and deteſtable. And it is alſo enacedby 
Parliament, that all uſury is unlawfull, that is to ſay, againſt the lawes of the 
Realme. Let us theretoze ſee what foꝛmer lawes have pꝛovided herein. IL 
d Siquis de uſura convictus fuerit, omnes res ſuas amittat, | 
e Uſurarii omnes res, ſive teſtatus, five inteſtatus deceſſerit,domini Regis ſunt: vi- 
vus ante non ſolet aliquis de crimineuſurz appellari, nec convinei, ſed inter cæte- 


ras regias inquiſitiones ſolet inquiri, & probari aliquẽ in tali crimine deceſſiſſe per 
12 legales homines de viceneto & per eorum Sacramentũ. Quo probato in Curia: 
omnes res mobiies, & omnia catalla, quz fuerunt ĩpſius uſrrarii mortui, ad uſas 
domini Regis capientur, penes quemennq; inveniantur tes illæ. Hzres quoq; iplius} 


hae eadem de cauſa exhzredatur ſecundum jus regni; & ad dotnini, vel domihos 


revertetur hæreditas. Sciendum taten, quod fi quis aliquo tempore nſurarius fue- 


rit in vita ſua, & ſuper hoc in patria publice defamarus,fi ramen à delicto ĩpſo ante 


mottem ſuam deſtiterit, & pœnitentiatm egerit; poſt mortem ipſius, ille, vel tes 


ejus lege uſurarii minime cenſebuntur. Oportet ergo conſtare quod uſurarĩius de+ 
ceſſerit aliquis ad hoc, ut de eo tanquam de uſurario poſt mortem ipſius judicetur, 
& de rebus ip6us,tanquam de rebus uſurarii diſponatur. 

Vide leftatute de Merton cap. 5. & Fleta lib. 2. ca.5o. f Manifeftus nſurarius eſt 
inteftabilis, 

g Et inter les conſtitutions ordeins ꝓ les viels royes Alfred, &c, ordeine fa- 
it que les chattels des uſurers fuifſent al Roy, & que les heritages des uſurers re- 


meiſſent eſcheats al ſeigniors des fees, & ne ſert interre in Sanctuary. 


h Item, atrox injuria eft,quz omnium mobilium amifſionem Lconfert. & legem 
liberam aufert, quæ locum habet in uſurariis chriſtianis. 

i Ad 16 Artic. de uſuris reſpondetur: Quod licet Epiſcopis peo peccato illo pe⸗ 
nit entiam uſarario injungere ſalutsrem. Sed quia commitrendo uſüram, uſurari- 
us furtum cornmittit, & ſuper hoc eſt convictus, catalla & tr̃e uſurarii, ſicut catal · 
la furis, ſunt regis, & ſi qui ſequi voluerint contra hujuſmodi uſurartum, reſtituan- 

tur eis bona ſoa, quæ ipſi uſurarii per uſuram extorſetunt. 

& And it appeareth by Bracton, that it was an Article of the charge of Inquiry 
by Juſfices in Tire De afurariis Chriſtianis mortuis, qui ſuerunt, & quæ caralla 
habuerunt, & quis ea habuerit. Et quod nullus recipier uſuram arte vel ingenio. 
And divers were indicted fo2 taking ol uſury beloꝛe Juſtices in Eire z and ſome 
were pardoned by the King, and others not. 

In ancient time a great revenue by reaſon of the uſury of the Jewes came to 
the Crown: Foꝛ between the 5 o year of H. 3. and the 2 year of E. 1. which was 
not above ſeven yeares compleat , there was paid into the Kings Coffers Four 
hundzed and twenty thouſand pounds of and fo2 the uſury of the Jews. And 
vet that excellent King fo2 divers weighty reaſons woꝛthy to be witten in let- 


ters of gold, didby Authozity of Parliament utterly pꝛohibit the ſame, in theſe 
X 2 wo2ds 5 


37 H.8.ca.g. 
12 Eliz.ca,$, 


Deur.cap.2t- 
Exo. 22. Levit. 25 
Ezech. z. Pſal. 15. 


e 13 Eliz. cap. d. 
21 Jac. cap. 17. 


d See the cuſt. de 
Norm, cap, 20. 
Int. leges S. Edw. 
e Glanvil. Iib. 7. 
cap. 16. 


Merton. cap. Fo 
f Fleta lib 2. 
cap. 50. 

£ Mirror cap. r. 
93. & cap. 5. L. 1. 
Parl. 50 . 3. nu. 
58. 

þ Fleta lib. 2. c. 1. 
i Rot. Parliam. 
51 H. 3. Petitio- 
nes Cicri, 


k Brad. lib. z. 
fo. 116, 115. 
Fleta lib. a. ca. 1. 
Cap. itineris.veti 
Mag. Cart. par. 1. 
fo. 15 f. 
Rot. pat. 3 E. 1. 
m. 10. 195 20,1, 
22.36 Rot. clauſ. 
2 E. 1. m. 1. 
4 Rot. pat. 3 E. 1. 
nu. 14. 17. 26. 
Wilhelm, Mid- 
dleton reddit 
compotum. 


BL Of _.Uſary. Cap. 70, 


vet. Mag. Cart. wo2ds. Foraſmueh as the King hath perceived that many evils and diſheriſong 
2. part fo.58,59." Of the good men of his land had come to paſſe by the Uturies which the Jex 
Stat. de Judaiſmo. have done in times paſt, and that many fins and offences have riſen thereupon; 
See the 2.part of ajheic he and his Aunceſters have had great profit thereby of the Jews; not with- 


the Inſt itutes, 


Stat. de Judaiſmo 


and the E xpoliti- 
on upon the 
ſame, 


I5 Ec3.C4.5- 


Hil.16 E 3. Corã 
Rege Rot. 130. 
Norff. 


Vide 26 E. 3. 
fo. 7 1. Moignes 
cale. 


Rot. Parl. 30 E. z. 
nu. 158. 

Vide Rot. Pal. 
8 R. z. nu. 57. 

14 R. z. nu. 24. 


Rot. Parl. 4 R. z. 
nu. 14. 


3 H. 7. ca. 5, 6. 
11 H.. ca. 58. 
Vide 5 E. 6. c. 20. 


27 H. 8. ca.. 
13 EIN. ca. 8. 
21 Jae. ca. 17. 


ſtanding for the honour of God, and for the common profit ot his people, the 
King hath ordained, and eſtabliſhed, that no Jew ſhall cake Uſury, &c. Befoꝛe this 
time Jews were divers times baniſhed this Realm, but ill they returned a 
gain. But this wiſe and woꝛthy King by Authozity of Parliament baniſhing 
their Uſury-put the Jews: info perpetuall exile into fozain Countries, where n. 
ſury was tolerated, By which Act it appeareth that the ſuppꝛeſſion dt Aſury 
tendeth to the honour of God, and the coanmon p2ofit of the people. . 
By which Authoꝛities and Recoꝛds, and by many others that might be remem 
bꝛed it appeareth that by the ancient laws of this Neahn U lury was unlay- 
full, and pimiſt able, although the puniſhment was not always one, but ſometime 
greater, and tometime leſſer: And therefo:e at the Partiament holden in the fif- 
teenth year of E 3, It was enacted, and declared, actoꝛd ing as it had been ſome 


time holden that the king and his heirs honld have connſance of Uſurers alter 


their death, and that the Oꝛdinary of holy Church ſhould have conulante of d. 
ſurers alive: foꝛ as much as to them it appertain, to compell them by the cenſares 


of holy Church w the ſin, to make reſtitut ion ol uur ies taken againſt the law ee 


holy Church. But this ſtatute was afterward repealed, as hereafter thall appear, 
Johannes Hopd 'convictus per Juracores pro Uſura capiend' 11. 84 8. d. pro 
2045; præſtand', et ſic de ſimilibus. 222 ET 
Many of the Citizens ol London giving over trade and traffick which is the 
life of the Common-wealth, and ſpecially of an Jland) and betaking themſelves 
to live upon uſury, Sir William Walworth being l od Mato, by the advice d 
the Aldermen his bꝛethꝛen, took fuch good and ftric'o2der fo? the execution of 
laws. and fo2 ſupp2eſſion of Uſary within the City ot London, as the Common 
in Parliament put up a petition to the King in theſe wozds, [That the onder 
that was made in London againſt the hoꝛrible vice of aſury, might be obſerved 
thꝛous hout the whole Realm Mhereunto the King anſwered; That the old law 
ſhould continue. | 3 Fg 
Alter this Sir John Northampton Paio? of the Cityof London, by thead- 
vice of the Aldermen his bzethzen, took moꝛe ſtrict oꝛder fo2 the ſupp2efſion of 
tmlawtull Ufury within the City ol London: which had ſo good ſacceſſe , as the 
Commons in Parliament petitioned the King in theſe woꝛds. The Commons 
pray, that againſt the horrible vice of utury (then tearmed Schefes) and practi- 
ſed as well by the Clergy as Laity , the order made by Tohn Northampton late 
Maior of London may be executed through the Realm. Whereunto the King 
anſwered, The King willeth thoſe Ordinances to be viewed, & it they be ſound to 
be neceſſa y, that the ſame be then affirmed. And here it is to be obſerved. that of 
ant ient time the notable Perchants of London deteſted Uſury, + Dꝛy exchange. 
By the ſtatutes of 3 H.. and 11 H.. all Aſury is damned and pꝛohibited. and 
there it is called D zy exchange. So as ulurp is not only againſt the law of God, 
t the laws of the Realm, but againſt the law ol nature. Uſura contra natur am eſt, 
quia uſura ſua natura eſt ſterilis, nec fructum habet. 
But now by the ſtatutes of 37 H. 8. and 13 Eliz. all fezmer Ads, Statutes, 
and Laws oꝛdained and made, fo2 the avoiding 02 puniſhment of Aſury, are 
made void, and of none effect. So as at this day, neither the Common law, noz 


any ſtatute is in foꝛce, but only the ſfatutes'of 37 H. 8. 13 Eliz. and 21 Tac, And 


the Eccleſiaſticall jurisdiction is ſaved by the ſaid ſtatute of x 3 Eliz. as thereby 
ttappeareth. Foꝛ the Expoſition ot which ſtatutes of 37 H. S. and 13 El. ſes 


_ tu me Reports, via. Lib. 3. fo. 80, 81. Iib. 5. fo. 69, 70. Lib. 9. ac. 
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Cap. 71. 


CAP. Lxx 
Of Simony and corrupt Preſentations. 


| CHD Simonia eſt vox ecclefiaſtica, à Simone illo Mago deducta. qui do- 


num Spiritus ſancti pecuniis emi putavit. 5 
Againſt Simony, ec. the ſtatute of 31 Eliz. is made in theſe woꝛds. 
E it enacted that if any perſon or perſons, bodies politique or corpo- 
rate, ſhall or doe for any ſumm of mony, reward, gift, profit obe. 
nefit, directly, or indirectly, or for, or by reaſon of any | agree- 
ment, grant, bond, covenant, or other aſſurance, of or for any ſumm of 
mony, reward, gift, profit or bene fit whatſoever, directly, or indirectly, 
preſent, or collate any perſon to any benefice with cure of ſoules, dig- 
nity, prebend, or living Eccleſiaſticall, or give, or beſtow the fame for, 
or in reſpect of any ſuch cauſe or conſideration: * That then every ſuch 
preſentment, collation, gift, and beſtowing, and every admiſſion, 
inſtitution, inveſture, and induction thereupon ſhall bee utterly 
voyde, fruſtrate, and of none effect in law; and that it ſhall, and may 
be lawfull to and for the Queenes Majeſtie, her heires and ſucceſſors, to 
preſent, collate unto, or give, or beſtow every ſuch benefice, dignity, 
prebend and living Eccleſiaſticall for that one time, or turne onely, and 
that all and every perſon and perſons, bodies politique and corporate, 
that ſnall give or take any ſuch ſumm of mony, reward, &c. ſhall forfeit 
and loſe the double value of one yeares profit of every ſuch benefice; 
dignity, prebend and living Eccleſiaſticall. And the perſon ſo corrupt- 
ly taking, procuring, ſeeking, or accepting any ſuch benefice, dignity, 
prebend, or living, ſhall thereupon, and from thenceforth be adjudged 
a diſabled perſon in law to have, or enjoy the ſame benefice, dignity, 
prebend, or living Eccleſiaſtical. | 


S» — 


Simony diſcribed 
by the Act fol- 
lowing, 

Stat. de 31 Elize 
Cap. 6. 

See the 2. part of 
the Inſtit. in the 
expoſition of the 
lad At of 31E1, 
Injuſtum eſt illa 
vendere que gratis 
diſt ribiii debent, 
vide Matth. ca. io. 
ver. 8. 

Nota, the ſt a- 
cute dot h not make 
the bond, promiſe, 
covenant, ot o- 
ther aſſur ance 
void, but the pre- 
ſentment, &c. 
and ſo it was ad- 
judged, Paſch, 40. 
Eliz. Rot. 1745. 
in Comuni Ban- 
co, betwegn Gie- 
gory plaintifand 
Oldbury defen- 
dant. Nota diſfe; 
rent iam inter ma. 
lum in ſe againſt 
the common law, 
& malum prohi- 


bitum by ſtatute 


law; & malum in 


fe againſt the Common law, and maſum prohibitum by the Civill or Canon law ; wherecfthe Judges of the Come 


mon law in theſe caſes take no notice. 


This is the tert of this part of the Ac, now let us p2oceed to the expoſition 
hereof, being a necefſary law to be put in execution. 


C Preſent or collate.) his is not onely intended, where the perſon pꝛe⸗ 
ſenting, oꝛ collating hath right to pzeſent, oꝛ collate; but alſo where any perſon, 
oꝛ perſons, bodies politique and coꝛpoꝛate, doe uſurp,and have no title to pꝛeſent 
- — And fo tt was adjudged in caſe where the uſurpation was to a Church 

e King. 

Sed quando præſentatio & jus patronatus ſunt remporalia, quæritur quomodo 
fir Simoni per donum pecuniz pro illis: Reſpondendum eſt, quod jus patronatus 
& præſentatio dieuntur ſpiritualia, re ſpectu rei, ad quam præſentatur, quæ ſpiritualis 
eft, Vide Linwood cap. de Jurejurando. fo. 5, 


¶ Shall be utterly voide and of none effect. But here is to be ob: 
ſorved a diverſtty between a pꝛelentation, oꝛ collation made by a rightfull patron, 
and an ufurper. Fo2 in caſe of arightfull patron, which doth coꝛruptly p2eſent, 
oz collate, by the erxpꝛeſſe letter of this Act the King ſhall pzeſent: but where one 


doth uſurp, and coꝛruptly pꝛeſent oz collate, there the King ſhall not pꝛefent, — 


Mic. i; Ja. in Qua- 
re impedt. Be- 
tweene the K in 
and the B. of Nor- 
wich. Tho. Cole 


and Robert Sec- 


ker, which began 
Paſch. 13 Jac.Rot, 
21. for the Vica- 
rage of Haverell 
in Suffolk. 
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the richffull patron: fo2 the bzanch that gives the E ing power to pꝛeſent, is one. 
ly intended, where the rightfull patron is in fault, but where the rightfull patron 
is in no fault, there the coꝛrupt act, and wꝛong ol the uſurper maketh the benej, 
it. voide, but taketh not away the lawfulltitle to pꝛeſent from the rightfull yg, 
Mich, 13 Jac. ubi fron, and ſo was it adjudged in the caſe abo velaid. 
ſupra, Alſo upon theſe woꝛds, If any patron without the notice of the perſon ſo pre. 
ſented,orcollared,doth take reward,&c.] pet by the expꝛeſſe Lefter of this bzang 
the Church xc. is voide, fo2 both the Letter and intention of this Ad is to man 
the admiſſion, inſtitution, and induction of any pꝛeſentee, that commeth in byg 
co2rupt patron voide. And ſo was it reſolved in the cale aboveſaid, as it hath bern 
Mich. 1 & 4: Kl. fo2merly adjudged in the Common place. But where the pꝛeſentee is not pit, 
in Communt ban noꝛ conſenting to any ſuch corrupt contract, as is pꝛohibited by this Ad. becauſe 


co between Baker t is no Simony in him, there the pꝛeſentee ſhall not be adjudged a dilablod perſon & 


and R:gers. within this Act: fo; the woꝛds of that bzanch be, And che perſon ſo corrupt]y gi. 


ving, & c. ſo as he ſhall not be diſabled, unleſſe he be pꝛi vy to the *cozrupt ton. 


trad: and upon the ſeverall penning of theſe ſeverall bzanches, the diverſity z 


boveſaid was reſolved Mich. 13 Jac. ubi ſupra. 


ies. C Shall forfeit and loſe the double value of one yeates 


= e + . profit.) This double valine ſhall be accounted acco2ding to the very, oz true ty: 


lue, as the ſame may beletten, and ſhall be tryed by a Jury,and not accoꝛding ii 
the extent. oz taxation of the Church: whereof one was made both of the ſpirity; 
alties and tempozalties in 20 E. 1. 1292+ in the time of Pope Nicholas: Df that 
vide 11 H. 4.,f0,35.F. N. B. 76. & Polichron, lib.7. cap. 38. Rot. Parl. 18 E. 3. nu. 
44. ſta. 2. 1 R. a. nu, 102. 8 H. 6. nu. 15. And the other taxation was made in 26 H. . 


C Be adjudged a diſabled perſon in law.] It was reſolbeb 
the tale ot Mich. 13 Jac ubĩ ſupra, that the King could not diſpenſe with this dil 
ability by a non obſtante: fo when an Ad of Parliament is made that diſablet 
any perſon, oꝛ maketh any thing void, oz toꝛtious foꝛ the good of the Church, u 
Common-wealth, in this law all the Kings lubjects have an inkereſt, and there: 
foꝛe the King cannot dilpence therewith no moꝛe then with the Common lat: 
but where u ffatute p2ohtviteth any thing upon a penalty, and giveth the penalty 
Eo to the King, 02 to the King and Inkoꝛmer, there the King may diſpenſe with the 
5 £3 29-1114: penalty,and this diverſity is warranted by our books, d 
3 bi 1 Ring Iames referred this caſe unto Sir Thomas Egerton Loꝛd Chancelloꝛ of 
13 H. 2. 8. b. England, and to the chicfe Juſtice of the Kings bench. Dir Robert Vernon being 
27 Hl. 8. F. N. B. Cokerer of the Rings houſe, by reaſon of which office, he hath the receipt and pay: 
211. b. Placita ment of 4000. Ii. of the Kings treaſure yearely, and payeth the wages beneath 
5% A0 f 1c the ſtayꝛes, it. did bargaine and ſell the ſaid office fo2 a great ſumm of money, 
regis Sir Arthur  fo2.certaineannuities to be paid, to Dir Arthur Ingram Knight. The firſt que: 
kagrams caſe upo ſtion was whether the ſaid office were void by fo2ce of the ſtatute of 5 E. 6. ca. ib. 
the ſtatute of The ſecond was, ſeeing the woꝛds of this Act be! ſhall be adjudged a diſabled per- 
k. 6. ca. ts. fonin law, to all intents and purpoſesto have and occupy any ſuch office, &c. ]whe: 

ther the King might diſpenſe with that | diſabled] And upon mature deliberation 
and hearing of counſell learned, they reſolved, and ſo certified the Ring, that the 
ſaid office was votd by the ſaid bargaine and ſale, and that the ing could not dil⸗ 
penſe with the ſaid diſability, fo2 the reaſon and cauſe above ſaid; and thereupon 

Dir Marmaduke Darrell was pꝛeferred to that office, '. 
L ike wiſe by the ſtatute of 5 Eli. Every perſon which ſhall be elected a Knight, 
khr. ep. i. Citizen, Burges, or Baron of the Cinque ports forany Parliament, before he ſhall 
enter into the Parliament houſe, (hall take the oath of Supremacy appointed by 
the Act of 1 Eliz.avd that he thatentrethinro the Parliament without taking the 
aid oath, ſhall be deemed no Knight, Citizen, Burges, or Baron, nor fhall have a- 
ny voice, bot ſhall be. as if he had been never returned, or elected. Here be woꝛds 
that ay o a diſability, and therefoꝛe that acco;ding to the foꝛmer reſolutions 

the King Minot diſpenſe with the ſame. 

C ſc 


Cap. 7i. / Simony. 


It is further enacted, that if any perſon ſnall for any ſam of mo- 


| ney, reward, &c. (ut ſupra) other then for uſuall fees, admit, inſtitute; 


:nſtall, induct, inveſt, or place any perſon in or to any Benefice with 


| cure of ſouls, dignity, Prebend, orother Living Eccleſiaſticall: Thatthen 
every perſon ſo offending ſhall forfeit and loſe double value, at ſupra; 


and chat thereupon immediately from and after the inveſting, inſtalla- 


tion, or induction thereof had, the ſame Benefice, &c. ſhall be eft- 
ſoons meerely void, &c. io | h 


The treaſon of this clauſe (fo2 J was of this Parliament, and obſerved the 
pꝛoceedings therein) was to avoid haſty & pꝛecipitate Admiſſions, Inſtitutions, 
c. to the pꝛejudice of them that had right to pꝛeſent, by putting them to a Qua- 
re Impedit, and no ſuch haſt o2 pꝛecipitation is uſed, but foz reward, ic. as it is 


4 to be pꝛelumed. 


There be two great enemies to juſtice and right, VIZ, Præcipitatio, & moro- 


| {a Cunctatio. | 


And albeit the Church is full by the Inſtitution, c. againft all, bit the King; 
yet the Church becommeth not void by this bꝛanch of this Ac.untill after indu⸗ 


gion. 


And that the Patron, &c. ſhall and may preſent, &c. 


| This is intended of the rightfull Patron, oꝛ of him that bath right to pꝛeſent. 


C. And be it further enacted, that if any Incumbent of any Be- 


| nefice with cure of ſoules ſhall curruptly reſigne, or exchange the 

| ſame, or corruptly take for or in reſpect of the reſigning or exchan- 

| ging of the ſame, directly or indirectly, any penſion, ſum of mony, 

or benefit whatſoever: That then as well the giver as the taker,&c.ſhall 

| loſe double the value of the money ſo given, and double the value of 
one years profit. 


By another bꝛanch of this Act it is pꝛovided, That if any perſon or per- 


ſons ſhall or doe receive, or take any money, reward, &c. Vt ſupra, 
| (ordinary and lawfull fees only excepted) for or to procure the or- 
] daining or making of any Miniſter, or giving any Orders, or licence 


to preach , ſhall for every offence forfeit and ſoſe the ſumme of 


; forty pound, and the party ſo corruptly made Miniſter, ſhall forfeit 


and loſe the ſum of ten pound, and if at any time within ſeven years 


| after ſuch corrupt entring into the Miniſtry, he ſhall accept or take 
any Benefice, Living, or promotion Eccleſiaſticall, that then immedi- 
ately, from and after the induction, inveſting, or inſtallation thereof, 


or thereunto had, the ſame Benefice, Living, and Promotion Eccle- 
Gaſticall ſhall be eftſoons meerly void, &c. 


C Take a Benefice. This wozd Beneficium Eccleſiaſticum erten-- 
deth not only to Bonefices. of Churches Parochiall; but to dignities and other 


Etcleſiaſticall pzomotions ; as to Deaneries , Archpeaconries, P2ebends ac. 


And it appeareth in our books that Deaneries, Archdeaconries,Pzebends, ac. 
are benefices with cure of ſouls ; but theyare not compꝛehended under the name 
of benefices with cure of ſouls within the ſtatute of. 21 H. 8. by reaſon of a ſpe⸗ 


— 


ciall P2oviſo; which they had been, if no ſuch Pzoviſo had been added, viz. 
Deans, Archdeacons, Chancellours, Treaſurers, Chanters, Pꝛebend, 034 Par- 


lon where there is a Uicar indowed. 15 


C If any perſon or perſons, bodies politique or corporate, which 


have election, nomination, voice, or aſſent in the choice, election, pre- 
ſentation 
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Vid. 1 4. H. 4. 19. 


33 E. t. tit. An- 
nuity 51. 

Vide Canon 

40. 1 Iacobi 18603. 
the oath againſt 
Simony, &c, 
*gB.3.22. 

10 E. 3. 1. 

29 E. 3.44. 
Kegiſt. 58. 

21 H. 8. ca. 12 
ver ſ. finem. 


Like caſes in pl. 
com. 176. upon 
the — 


Dier 20 Eliz. up- 
on the ſtatute of 
27 Hf. 3. Of Uſes. 


7 E 3. 39.2. 

27 E. 389. 

29 . z. Preſent. 
al egliſe. Fitz. 15. 
8 E. z. preſent. io. 
Fitz. N. B. 33. S. 
24 E. 3. 29. 

* — 

3 H. 5. tit. dama- 
ges. 17 adjudge. 
tee the 2. pr of 
the Inſt it. W. 2. 
ca. 5. Lib. f. fo. 30. 
& 71. Lib. 5. 58, 
59 Speccot. 
«Vide Linwood 
ubi ſupra, 


32 H.$.of Cond. 
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Of Stony. Cap: 71 
ſentation or nomination of any Scholar , Fellow or any other perſyy 
to have room, or place in any Church ay or Cathedrall, Cd. 
ledges, Schools, Hoſpitals, Halls, or Societies, l take or receive 
money, fee, or reward, &c. the place, room, office, &c. of the offendet 
{hall be void, &c. | : | ee 

¶ Which have election, preſentation, &c.] This Ad being: 
law perpetnall, theſe woꝛds extend not only to ſuch perſon and perſons, ic. 
at that time had election, pꝛeſentat ion, tc. but to all and every perſon and pe 
ſons, that at any time hereafter ſhoald have election, pꝛeſentation, c. other wile thy 
law Would be but tempoꝛarp, which ſhould be directly againſt the meaning ofth, 
makers of the Act. And by the ſame reaſon this Act extendeth not only to Chu 
ches,Colledges, Schools, Poſpitals, Hals, and Societies founded at the time x n 
the making ofthe Act, but fo all ſuch as ſhould be erected oꝛ founded alter. 
And if any Fellow, Officer, or Scholar in any of the Chur. 
ches, Colledges, &c. ut ſupra. contract or agree for any money, we. 
ward, &c. for the leaving, or gang _ the ſame his room or place 
to any other, &c. ſhall forfeit & Ioſe double the ſum of money, &c. ſo n 
ceived,and every perſon by whom or for whom any money, &c. ſnall be | 
given, dec. ſnall be incapable of that place or room for that time or turn, 
&c.And it is further enacted, that at the timeof every ſuch election, pre. 
tion or nomination, as well this preſent Act, as the orders, and ft 
tutes ofthe fame places concerning ſuch election, preſentation or no. 
mination ſhall then and there be publiquely read, upon pain to forfet 
and loſe the ſum of forty pound, &c. whereof, the one moity to hin MW | 
that will ſue, and the other moity to the Church, Colledge, &c. | 

AJ have read ancient Herfſes concerning Simony , and other cozrupt entries 

into Churches, which are not amneceſſary, in deteſtation of them to remember, 
uarnor Ecclefias portis intratur in omnes, : 
Ceſaris & Simonis, Savguints atque Dei. = 
Prima patet magnis , wimmo patet altera,chars | 
Tertia, ſed paucis quarta patere ſolet. 
Four doors hath every Church, and all but one forebod, 
(Whereof unſechn ſome may be peradventure) 

Of Ceſar; Simonie, of Kindred, and of God: 
And each Church-man by one of theſe doth enter. 

Great mens command doth open wide che firſt, 

At next by money enter many one , 
The third to weak Allies, but (for the Church the worſt,) 
Gods dore doth open to a few or none, 


To tonclude this chapter with this, that Simony is odious in the eye of the 
Common law: foza Garden in ſocage ot a mannoꝛ, whereunto an Advowſon is 
appendant, ſhall not pꝛeſent to the Church, becauſe he can take nothing fo2 the 
p2eſentation, fo2 the which he may account to the heir; t therefo2e the heir in that 
cale ſhall pꝛeſent of what age ſoever. And if an heir of tenant in capite, hath 
livery cum exitubus, pet ſhall the heir not pzeſent to an Advowſon, becauſe no il 
ſues oꝛ p2ofit can be taken thereof. 

_ *Latroeſt qui aurum ex religione ſectatur. 

And the Common law would have the Patron ſo far from Simony, as it de- 
nied him to recover damages ina Quare Impedic, oꝛ Aſſiſe of Darrein Preſent- 
ment, befo2e the ſtatute of W.2.cap. 5. 

z Stmonp is the mote odtous, becauſe it is ever accompanied with Por jury, fo) 
the pꝛelentee, ic. is ſwozn to commit no Simony, at 
0 


» 


5 


Cap. 72. 


CAP. LXXIL 


0 Of Monomachia, Single comibate, Duell, 
the Affrays, and Challenges, and of Pri- 
— vate revenge. 


| His ſingle combat between any of the Kings ſubjeds. ot their own heads; 

Ut- ; [- and fo2 pzivate malice, o2 diſpleaſure is pꝛohibited by the laws of this 

4 Realm: fo2 in a ſetled State governed by law, no man foꝛ any injury 

Ce whatſoever; ought fo uſe pꝛivate revenge; fo2 revenge belongeth to the Pagt- Dize-25.26 
, ſtrate, who is Gods Lieutenant. And the law herein is grounded upon the law Rom. 12.19. 


* of God. Vindiaa eſt mihi, & ego retribuam; dicit Dominus. Vengeance is mine, Eccleliaſticus 
and J will repay it, ſaith the Loꝛd. Qui vindieari vult, inveniet vipdictam à 28.2. | 
a, domino, & peccata illius ſervans ſervabit. Me that will revenge, ſhall finde —— 
. vengeance fromthe Lord, and he will lurely keep his fins in remembꝛante. a1 
& It is alſo againſt the law of nature and of nations ,. foz a man to be Judge in 
(- his own p2oper cauſe , Judex in propria cauſa; eſpecially in Duello, where futy, 
i wth, malire and revenge are the rulers of the judgment. Deemoze of pzivate 
0 revenge, cap. Miſpriſion, in Crimen commiſſionis, ] 
But it is objected, that this ſingle combat may be undertaken fo2 revenge, and Object. 
meſervation of the honour of the party grieved, | | 
1. The honour oꝛ eſtimation of the party may moꝛe juſfly and notozioufly be Keſfenſe 
' & revenged.andrepaired by the Pagiſtrate in publique, then by the party in pꝛi⸗ 
vate. 2. There is nothing honourable, that is againſt the laws of his Coun⸗ 
try, and the law of nature and nations. 3. Whatſoever is againſt the law of 
God is impious and diſhonourable. 4. The eminent danger of the parties ſee⸗ 
king pꝛivate revenge. firſt, concering the ſoules of both of them, as well of 
him that killoth (who is vir ſangninis) as of him that is ſlain, and dieth in his 
mal ite: and as to the woꝛld, he that lapeth is in wozſe caſe, then he that is ſlain. 
Foz the murderer loſeth not only his lands and goods, but his lite alſo and his 
honour, which he ſo much reſpected : fo2 by his attainder his bloud ſhall be coz⸗ 
rupted, and if he were noble, oz gentle befoze , he thereby becomes ignoble and 
baſe, and he that is lain by law loſeth none of them: ſo as hereof it is truly 
ſaid, Infælix pugna, ubi majus periculu incumbit victori, quam vio. 5. Not 
only the ſoul of man, but the body alſo, was ozig inally made to the Image of 
God, Quĩcunque effuderit humanum ſanguinem, fandecur ſanguis illivs, ad 
imaginem quĩppe Dei factus eſt homo. T ho ſo ſheddeth mans bloud, by man 
Mall his bloud be ſhed , foꝛ in the image ol God made he man. Solus Deus, qui 
vitam dat, vitæ eſt Dominus; nec poteſt quĩiſquam eam juſſe auferre niſi Deus, 
vel gerens authoritatem Dei, ut Judex, And this was the reaſon, that amongtt 
Chꝛiſtians it was not lawfull fo2 the L oꝛd to kill his A illam. | 
In ancient time ſo much the law did reſpect honour, o2der, as hear what grit- | 
ton [aith.Si treſpas ſoit fait en temps de peace aChivaliers,ou a auters gents hono- Brit. c. z; £45.b,' 
rables per Ribaudes on auters viles perſons, ſi le ferue ſoit per felony, & c. ſanns | 
deſert del Chivalier,que le Ribaudeperdra ſon poigne dount il treſpaſſa. | | 4 
And many Oꝛdinances, Laws, and Aas of Parliament; which doe pzohi- Slouc. s E. i. c.. ; 
bit the pardon of wilfull murder; arealſo grounded upon the law of God, to the re; 
end none ſhould offend in hope of pardon, * Non accipies precium ab eo qui re- = 200k 17 
us eſt ſanguinis, ſtatim enim & ipſe morietur, Ne polluatis terram habitationis 13 R. 2. Sr. 2c. 1. 
veſtrz, quæ cruore maeulatur; nee aliter expiari poteſt, niſi per ejus ao Read theſe ſtar. 
39 em, 


Gen.g.6, 


£ Num. 35.3 r. 23. 
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Of Monomachia. Cap. 52. 
nem, qui alterius anguinem effuderit. Ye ſhall take no ſatisfaction fo? thelit, 
of a murtherer, which is guilty of death. but he ſhall te ſurely put to death: 
ve ſhall not pollute the land wherein you are, fo2 bloud defileth the land, and 
the land cannot be cleanſed of the blond that is ſhed therein, but by the blond gf 
him, that ſhed it. . 5 

And this law is confirmed by Ch2ift himſelf in the Goſpel , and by the lag 
book ofholy @cripture. -Omnes qui acceperim gladium gladio peribun, Qui 
in gladio occideric, opottet cu gladio occidi. th - 

But albeit upon the finale combate no death enfue, noꝛ blood dꝛawn, yet the 


very comtate fo2 revenge is an Aﬀrap.and a great bꝛeach of the Kings peace, 


an affricht and terrour to the Kings ſubjects, and is to be puniſhed by fine and 
impꝛiſonment, and to find ſureties fo2 their good behaviour; fo2 it is vi & 
armĩs, & cdntra pacem domini - regis, &c, and in relpec of introchment upon 
royall Authoꝛity fo; revenge, it is contra coronam & dignitatem. | il | 


An Atfray is a publique offence to the terrour of the Kings ſubjects. an is 


an engliſh wo:d, and ſo called, becauſe it affrighteth and maketh men affrütd, g 


and is enquir able in a Leet as a common Nuſans. See the ſfatute of 2 E. 3 c.. 
where it is: (en effraier de la pais,) & the Writ grounded upon that ſtatute ſaith, 
In quorundam de populo terrorem, as it appeareth in F. N. B. fo. 249. f. andthe 
regiſter agreeth with the oꝛiginall/ and thereloꝛe the pꝛinted book (en affray de la 
peace) muſt te amended. | | | Toke 
And if any ſabjec by wo2d , witing, oꝛ meflace challenge another to 
with him this is aiſo an offence beloꝛe any combate be perfo2med;andpmm 
by law, ⁊ it is contra pac&,coroni,8 digniratem, Fo2 Quando aliquid prohibetur, 
prohiberur & omne,perquod devenitur ad illud, Dy ſuch offenders may be pu- 
niſhed in the Star⸗chamber, whereof there be many P2eſidents. Now when 


, an affray is made by finale combat, any ſtander by, that is noofficer,mayen- 


deavour to part them, and pꝛovent further danger and the law doth incourage 


them hereants; foz if they receive any harm by the Afrapours, they ſhall have 


5 E-2.Cor-295» 
22 Aſl.pl.56. 


3 H.7.10.b, 
Bedingficlds caſe. 


their remedy by law againff them, and if the Affrapours receive hurt by the en⸗ 
deavouring only to part them, the ſtanders by map juſffifie the ſame. and the at: 
frapours have no remedy by law. But if either of the parties be lain, 02 wonn- 
ded, oz fo ſtricken, as he falleth down fo dead, in that caſe the ſanders by ought 
to appꝛehend the party lo laying, wounding, 02 kriking , 02 fo endeavour the 
ſame by hae and cry. 02 elſe fo2 his eſcape they ſhall be fined and imp2i(ſoned, 
But if the Sherif, Juftice of Peace, Conſtable, o2 other conſervatour' of the 
peace doe not part the Affrayours fo? the p:eſervation of the Kings peace, and 
app2ehend them being within his view, oꝛ doe not his uttermof endeavour to 
part and appꝛehend them, they may be fined and impꝛiſoned fox their neglect 
thereof, fp2 they may command others to aſſiſt them. and therefo:e the rule hol- 
deth in them, Idem eſt facere, & nolle prohibere cum poſſis: & qui non prohiber, 
eum prohibere poſit, in culpa eſt, And if any be tommanded to aſſiſt them there- 


m, and retule oz neglec the ſame, it is a contempt in them to be puniſhed by fine 


Fleta li. 1. c. 32. 
$. Duellum. 

2. Ft of the In- 
ſtit. W. 1. c. 30. 
Fleta ubi ſupra, 


11 H. 3. Tit. droit 
Fitz. 57. 
* 


and impꝛilonment. 

There is a duellum allowed by law depending a ſuit fo2 the triall of truth, 
whereof we have ſpoken in another plate, and as here it appeareth, there is a 
que ilum againſt law:of both theſe an ancient Authour ſaith thus, and firſt of the 
lawfall:Duellum eſt ſingularis pugna inter duos ad probandum veritatem litis, & 
qui vicetit probaſſe intelligitur, & quamvis judicium Dei expectetur ibidem,qui- 
cunque tamen Monomachiam, i. e. ſingularem pugnam ſponte ſuſceperic vel op- 
tulerit, homicida eft, & contrahit mottale peccatum, Et eodem modo judex qui 
authoritate defert, vel præſtat, mne ſque acceſſores, & conſulentes, faventes & aux - 
iliantes, nec non & ſacerdos qui dat benedictionem. 

In aUWrit of right , if the tenant wage battail by his Champion, and if the 
Champion alter become blind by infirmity,andnot ex ſtultitia, he ſhall be diſ⸗ 
charged of the battail. And if a man te appealed of felony, and gage battaile, 
ay after become blind, ut ſupra; he ſhall be diſcharged of the battail becauſe he 

| becommeth 


Cap. 7z. 


Of Monomachia. 


pecommeth fo by the Act of God. And if the Appellant after battait waged 
become blinde upon any occaſion, the Appellee in favorem vitæ ſhall goe quit. 
When iſſue is joyned to be tried by batffail, and the triall by batfail is become 
impoſlible by the Act of God, 02 by the default of the Appellant, the Appellee 
eth kree. 
3e And this kind ok battail, in caſe of Appeals and Writ of right, is by pub⸗ 
ligue authoꝛity and courſe ok law. whereunto all the people by an implied conſent 
are parties; and (as ſome hold) hath his warrant by the woꝛd of God by the 
ſingle battail between David and Goliah , which was ftracken by publique 
itho2ify. 
T Bing E. 3. in the Sixteenth year of his reign, having war with the French 
King foz his right to the Kingdome of France, ont of the greatneſſe of his 
minde, fo2 love of his ſubjects; the ſaving of Chꝛiſtian bloud, and a ſpeedy tryall 
of the right, offered the ſingle combate with the French King; but he refuſed it. 
Afterwards alſo, after long and chargeable wars between the Crowns of 
England and France, foz the right of the Kingdome of France, it was an 
honourable offer which King R. 2. made to Charles the French King koꝛ ſaving 
of Ch:iſtians guiltleſſe bloud , and to put an end to that bloudy and lingring 
war, which we will rehearſe in the very woꝛds of the Recozd it ſelf. | 
Rex dedit potem Johanni Duci Lanealt' Avunculo ſuo de certis requeſtis 
ſeu oblationibus Carolo Regi France” faciend', viz. quod negotium bellicum 
inter prædictos reges finiatur, 1. Per certamen perſonarum ſuarum, 2. Vel 
aliter inter perſonas ſuas cum tribus Parruis ipſorum ipſis utrinque adjunRis, 
3. Aut alioquin quod dies congruus aſſignaretur & locus, quibus ſub uni ver- 
ſali certamine potentiarum ſuarum finis bello imponi valeat. The Duke of 
Lanc acco2ding to his Commiſſion made theſe offers from the King of Eng- 
land to Bing Charles of France, but he was auditus, ſed non exauditus; fo 
Ling Charles liked none of thele offers, — - 
b And in Anno Domini 1196. Anno Regni Ricardi primi Octavo, Philip King 
of France ſent this challenge to Richard the firſt, that Ring R. would chooſe five 
foꝛ his part, and he the King of France would appoint five foꝛ his part, which 
might fight in lifts fo? friall of all matters in controverſte between them foz 
the avoiding of ſhedding of moꝛe guiltleſſe blond. King Richard accepted the 
offer. with condition that either King might be of the number, but this condt- 
tion would not be granted. | | 
< Theſe, and the like offers, as they pzoceeded from high courage and greatnes 
ol mind, ſo had they been lawtull, it they had been warranted by publique autho⸗ 
rity, ö 


1 Regum C17, 
ver. 4. 5, &c. 


a Rot. ranciy 
7R.2.m.24. 
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to King Chat les 
of France, , 
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8. R. 2. cap. 13. 
the printed book 


to be 8. and ſo re- 
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St-Johns caſe. 


20 R. cap. I. 


Paſch. 29 E. 1. 
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101. Effex. 
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Rot.z 2.Glouc. 
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17 E. 3 nu, 2. 
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Ou ſi home le v 
guerre. fo. 9. 


High treaſon. verb. 


Againſt going or riding armed. 
Item. | T is enacted, that no man, great or ſmall, of what condition ſoe- 


ver he be, (except the Kings ſervants in his preſence, and his mi- 
niſters in executing des mandements le Roy, or of their Office, & ſuch as be 


in their company aſſiſting them, and alſo upon a Cry made for armes to 4 
| : keep the peace, andthe ſame in ſuch places where ſuch things happen) 
is 7. but it ought be o hardy to come beforerhe Kings Juſtices, or other the Kings Mini- ; 


ſters doing their office, with force and armes, nor bring force in affray 


of the people, nor to goe nor ride armed by night nor by day, &c. be- q 


fore the Kings Juſtices, or inany place wharſoever, upon paine ro for- 


feit their armor to the King, & their bodies to priſonatthe Kings plea- | 


ſure, and to make fine, and ranſome tothe King, &c. 

Upon this ſtatute two things fall into conſideration. J irſt, what the Com: 
mon law was befoze the making of this ſtatute. Secondly, the true ſenſe, and 
expoſition of this Act, Foz it appeareth by a Recoꝛd in 29 E. 1.quod non liceat 
torneare, bordeare, juſtas facere, aventuras guerare, ſeu ad arma præſumere, ſine 
licentia regis, See Britton fo. 29. b. Jt was called rurneamencum decurſus, of 
turning and winding, in reſpec of the agility,as well of the hozſe,as of the man, 
Fox in thoſe daies this deed of Chivalry was at randon, whereupon great pe: 
rill enſued. Thereloꝛe in the reigne of E. 3, foz ſafety the Tilt was deviſed, See 
the ſtatute of > E. 2. De defenſione portandi arma, and the ſtatute of W.1. cap. 
& cap. 17. W. 2. cap. 39.and the expoſitions upon the ſame. | 
It is Lex & cõſuetudo Parliamenti, that whereſoever the Parliament is holden, 
pꝛoclamation ſhoald be made fozbidding wearing of armoꝛ, and exerciſe of 
playes and games of men, women, oz childzen, in oꝛ about the City, oz place 
where the Parliament is holden, left the pꝛoceedings in the high tourt of Parli: 


ment pro bono publico, ould thereby be hindꝛed oz diſturbed. 
Af any by mutuall aſſent, do uſe Juſts oꝛ Turneaments.,02 to play at ſword and 


buckler,o2 any other deeds of armes, and the one killeth the other, this is felony, 
fo? that it is not lawfull to uſe them without the Kings licence; which agreeth 
with the recoꝛd abo velaid, of 29 E. 1. 


bWillus Jordan inventus fuit vagans armatus de platis, attaehĩatus, &c. comper- 
tum eſt per Juratores, quod mĩnatus fuit per quoſdam ignotos, & quod pro ſalvati- 


one vitz ſuæ, platas prædictas appoſuic ſuper corpus ſuum, tamen invenit ſecuritatem 
pro bono geſtu ſuo. 


The clauſe of the ſtatute of 25 E. 3. concerning this matter. we have reſer ved to 
this place. viz. 


And if per caſe any man ofthis realm ride armed covertly or ſecretly, 
with men of arms, againſt any other to ſlay him, or rob him, or to take & 
keepe him, till he hath made fine or ranſome, it ſhall not be adjudged 
treaſon, but it ſhall be judged felony or treſpaſſe, according to the lawes 
of the realme of old time uſed, and according, as the caſe requires. And 
if in ſuch caſe, or other like, before this time any Juſtices have judged 
treaſon, and for this cauſe the lands and tenements have come into the 
Kings hands as forfeit, the chiefe Lords of the fee ſhall have the eſcheats 
ofthe tenements holden of them, whether that the ſame tenements 
be in the Kings hands, or in others, by gift, or in other manner. Sa- 


ving 


Of Bribery, Extortion, Sc. Cap. z. 


| Cap.73. Againſt going or riding armed. 


| ving alwayes to our Lord the King, the yeare, and the waſt, and the for- 


feitures of chattels, which pertain to him in the caſes above - named. And 


that writs of Scire facias be granted in ſuch caſe againſt the land te- 
nants without other originall, and without allowing any protection in 
the ſaid ſuit. And that of the lands which be inthe Kings hands, writs 
be granted to the Sherifs of the Counties, where the lands be, to deli- 
ver them out of the Kings hands without delay. 


Concerning the point of felony, if muſt be obſer ved, that at the making of that 


llatute, and by the lawes ol the Nealme of old time uſed in ſuch caſe, when any 


purpoſed to lay, and declare it by ſuch overt ad, voluntas reputabatur pro facto, as 


| hathbeen ſaid befoze; and lo is this bꝛanch concerning that point to be under: 
= ffood, 


C And that writs of Scire f. ac. be granted : | Here it may appeare 


| 3 what ſpeedy remedy by Scire fac. the makers of this law gave fo2 reffitution to be 


made, where any of the Juſtices had in any of the caſes mentioned in this bzanch 


| | judged it treaſon, which ts declared by this law to be againſt law. 


Now let us peruſe the woꝛds of the ſaid Ac ok 2 E. 3. 
His miniſters in executing.] By the oꝛder of the Common law 


and ſtatutes of the Realme, the ſherif, oz other miniſter of the Ring in execution 


of the Kings w2its,o2 pꝛoces of law, might after reſiſtance take poſſe comita- 
tus. Foz, Sequi debet potentia legem, & not antecedere. 


¶ Des mandements le Roy.] hat is, of the kings wits, and pꝛo⸗ 
tes of law, ſecundum legem & conſuerudinem Angliæ. Though in this Ad there 
be thꝛee ſpectall exceptions; yet the law doth make another exception, and that is, 
to aſſemble fo:ce to defend his houſe.as hereafter ſhall be ſaid 


C Tocomebefore the Kings Juſtices, or other the Kings 


miniſters doing their office, with force and armes.] Bracton doth 
notably wzite ot the diverſity of fo2ces ; viz. that there is Vis expulſiva, perturba- 
tiva, inquietiva, ablativa, compulſiva, & e. which you may read in him. And then 
(which ts pertinent to our purpoſe) he ſaith : Eſt etiam vis armata, (armĩs deje · 
dum dico qualitercunque fuerit vis armata) non ſolum fi quis venerit cum telis, 
verum etiam omnes illos dicimus armatos, qui habent cum quo nocere poſſunc. 
Telorum autem appellatione omnia, in quibus ſinguli homines nocere poſſunt, 
accipiuntur: ſed fi quis venerit ſine armis, & ipſa concertatione ligna ſumpſerit, 
fuſtes, & lapides, talis dicetur vis armata; Si quis autem venerit cum armis, armis 
tamen ad de jieiendum non uſus fuerit, & dejecerir, vis armata dicicur eſſe facta; 
825 enim terror armorum, ut videatur armis dejeciſſe. Agreeing with that of 
e Poet, | 
Jamque faces & ſaxa volant, furor arma migiſtrat. 
Britten ſaith, Nous volons,que touts gents pluis uſent judgement; que force. 


C Norto bring force in affray of the (paiis, i.) country.] 
This Act is notably expounded by the wꝛit in the Regiſter, and F. N. B. foꝛ by 
that wꝛit it appeareth, that if any doth enter into, oꝛ detaine with loꝛce any hou⸗ 
les, lands, 62 tenements, the party grieved may have a wit upon this ſtatute, 
directed to the ſherit, by foze of which wait , if the ſherif find the fozce, then if a- 
ny alter pꝛoclamation made, (which pꝛoclamat ion is by reaſonable conſtruction 
to be made foꝛ avoiding of bloodſhed) ſhall diſobey, oꝛ if it be found by inquiſit ion. 
the therif is to ſeize their armes and weapons, and to arreſt and take the offen- 
ders and commit them to pꝛiſon, ac. But note the ſherif cannot reſtoꝛe the party 


grie ved upon this w2it to his poſſeſſion, * no moꝛe then he can upon the weit de 


vi laica removenda, but reſtitution muſt be made by foꝛce of the ſtatutes ot 8 H. 6. 
and 21 Jac. And yet in ſome caſe a man may not onely uſe fozce and — buf 
allem ; 
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Semayes caſe. 
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21 Hf. 7.39, 
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24 E. 3. fo. 33. 
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20 R. 2. cap. 1. 
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24 1. 3. fo. 33. 


Vide 36 E. 3. ca. 9. 


Simik, 


Againſt going, or riding armed. 
aſſemble company alſo. As any may aſſemble his friends aud neighbours, to 
his houſe againſt thoſe that come to rob, oꝛ kill him oꝛ to offer him violence in it 
and is by conſtruction ercepted out of this Ac: and the ſherit, ic. ought not to deq 
with him upon this Act; foz a mans houle is his caſtle, & domus ſua cuiquees 
tutiſſimum refugium;fo2 where ſhall a man be ſale, it it be not in his houſe? And in 
this ſenſe it is truly ſaid, 
Armaque in armatos ſumere jura ſinunt. 

But he cannot afemble fo2ce, though he be extreamly thꝛeatned, to goe with 
him to Church, oz market, oꝛ any other place, but that is p2ohibited by this Ag, 

C Nor to goe armed, by night or by day, &c. before 


the Kings Juſtices in any place whatſoever.] Sir Thomas Fig 
Knight went armed under his garments, as well in the Palace, as befoze the 


Juſtices of the Kings Bench: fo2 both which upon complaint made, he was are. i 


ffedby Sir William Shardiſhill Chiefe Juſtice of the Kings Bench, and being 
charged therewith. he ſaid that there had been debate between him and Sir lohn 
Trevet Knight in the ſame weeke, at Pauls in London, who menaced him, x, 


and thercfoze foꝛ doubt of danger, and ſafegard of his life, he went ſo armed, Net. 


withſtanding the Court upon their view awarded, that the armes were fozfeite), 
and thereupon the ſame were ſeiſed, and he commanded to ward in the Marcha 
ſea during the Kings pleaſure, Sir Thomas p2ayed to find mainpꝛiſe, which was 
denfed, untill the pleaſure of the King was known, becauſe he was impziſong) 
during the Kings pleaſure, accoꝛding to this ſtatute, 


C Vpon paine to forfeit their armor, &c.] It appeareth betoy 
by the caſe ot Hir Thomas Figett, that the offender was to bee puntihed ac; 
coꝛding to this Ac; but by fozfeiture of the armoꝛ and impꝛiſonment; but the fy 
tute of 20 R. 2. cap. i. doth add fine, and impztſonment, 


C And that the Kings Juſtices, in their preſence, &c.] 2 
did Sir William Shardiſhill, as is aboveſatd, 


¶ And other miniſters in their bailiwickes, &c.] Chat ish 
ſay, Sherifs, Bailifs of liberties, ac. 


C Lords of franchiſes] And their bailits, Paio2s, and Bailifs of Ci: 
ties, and Bo2owes within the ſame Cities and Bozowes, and 2Bo2owholderg, 
Conſtables,.⁊ Wardens of the peace within their wards ſhall have power to exe: 
cute this Act. And the Juſtices aCigned at their comming down ſhall inquire 
how ſuch officers,and Lo2ds have exerciſed their offices in this caſe,and to puniſh 
them whom they find. that have not done that which pertained to their office. Ser 
12 R. 2. ca . 6, 

It is t be obſerved. that upon this ſtatute by the reſolution of the Judges a 
w2it was framed, and inſerted into the Regiſter, when any with fozce x armes 
enter any lands and fenements; oꝛ detaine the ſame with koꝛce and armes, dire: 
ed to the Sherif, reciting the koꝛte and our Act, (and faith) Nos ſtatutum pradi- 
Ru inviolabilicer obſervari; et ĩdẽ inftingentes iuxta vim, et effectũ ejuſdẽ ſtatuti 
caſtigare facere volentes & punire, Tibi przcipimus, &e. publice proclamari faci- 
as, &c. as in the wꝛit. And here is a ſecret in law, that upon any ſtatute made 
foꝛ the common peace, oꝛ good of the Realm, a wꝛit may be deviſed foz the better 
execution of the ſame, accoꝛding to the foꝛce and effect of the Act; 
Note, Pꝛoclamat ions are of great fozce, which are grounded upon the laws of 
the Realme, 


CAP, 
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CAP. L XXIV, 


and incidently of Oaths. 


witneſſe to commit any wilfull, and corrupt perjury in any 
matter or cauſe depending in ſuit, and variance, by any writ, 
action, bill, complaint, or information in any of the Kings Courts 
of Chancery, Star- chamber, or in any of the Queens Majeſties Courts 


Of Perjury and ſubornation of Perjury, | 


E perſon which ſhall unlawfully and corruptly procure any ; El ca.. 


of Record, or in any Leet, view of Frankpledge, ancient demeſne 


Court, Hundred Court, Court Baron, or of the Stannaty , or elſe- 
where within any of the Kings Dominions of England or Wales, 
or the Marches of the ſame: or ſhall unlawfully, and corruptly pro- 
cure & ſuborn any witneſſe to teſtify In perpetuam rei memori um. That 
then every ſuch offender ſhall forfeit the ſumme of forty pound, &c, 
And if any perſon either by ſubornat ion, or by their own act conſent gf 
agreement, wilfully & corruptly commit any manner of wilfull perjury 
by their depoſition in any of the Courts above mentioned, or being ex- 
amined ad perpetuam rei memoriam; Then every perſon ſo offending 


ſhall loſe and forfeit twenty pound, and to have impriſanment by 


the ſpace of fix moneths without bail or mainpriſe, &c. the ons 
moity of all which forfeitures to be to the Queen, and the other 
moity to ſuch perſon or perſons as ſhall be grieved, &c. 


Albeit by the Common law tryall of matters of fact are by the verdict ol 
twelve men, c. and depoſition of witneſſes is but evidence to them: pet, foz 
that moſt commouly Juries are led by depoſition of witneſſes, perjury of 
witneſſes was ſeverely puniſhed by the ancient laws of this Realm; perjury 
it ſelf being fozbidden by the law ol God.; Non perjurabis in nomine meo; nee 

llues nomen Dei tui. And again, Non perjurabis, reddes dominojuramenta tua. 

© A falſe witneffe.is called Per jurus, quia perperam jurat .“ Perjury befoꝛe the 

Conqueſt was puniſhed ſometime by death, ſometime by baniſhment, and ſome: 
time by coꝛpoꝛall puniſhment, xc. | | \ 

© Aſcuns ſont panies per cowper de langnes, come ſoiloit eſtre de faux teſt- 
moignes. But too ſevere laws are never duly executed. Afterwards it came to 
be maze milde, fo2 4 Fleta ſaith, Arrox injuriaeſt quz omnium mobilium amiſſio- 
nem confert,&e. de perjurio convictis. 

Afterwards it tame to fine and ranſome, and never to bear teſtimonv. 

Et queux ſe voillont perjurer pur lower, ou pur aſeun doute de aſcun, et ceux ſont 
reints a noſtre volunt, & mes ne ſoient crus per nul ſerement , And it appeareth 
in 7 H. 6. that he that is per jured ſhall be fined and impꝛiſoned. ; 

Thomas Vigrus, & duo alii ſunt culpabiles; &c. perjurati pro fractione eor - 
bellorum Iohannæ de Huntingfield in ſeperalipiſcaria ſua in aqua de Hadfeld. 
— teſtes de per juris convincere ſatagit, multo illis plares, producere neceſſe 
abet. | | 
The puniſhment of Perjury in Jurours foz a falſe verdic was ſo ſevere by 
the Common law, as few oꝛ ne Juries were upon juft cauſe convicted, fo2 the 


4 Excd 20-12, : 
Levit. ig. 1 1. 
Mat. 5. 4. : 
b Leges Edw. c. 3. 
Ethelſt. c. 10.25. 
Edm. c. 6. Canutiĩ 
ca 6. & 35. &c. 
Ed. & Gru. c. tt. 
c Mir. ca. 4. $ de 
Paines. 
Int. Leg. Canuti 
c. 15. Convic ĩato- 
ri Lingua excidi- 
tor. 
4 Fleta Ii. 2. c. r. 
$ ItE Atrox, &c. 


Britton fo. 38. 
237,238. 


7 H.6.fe.25. 
Hil, 8 E. 1. in 
Communi banco 
Rot. 38. Eſſex. 
Forte ſcue ca. 32. 


Vide 1. pt of 
the Inſt itutes 
Verb. Attaint. 


Sect 514. Glanvill lib. z. ca. 19. 6 H. 3. Attaint. 72. Bract. li.4. fo. 292 b. Fleta lib. . cap. 21. Britton fo. 245. 8 E. 2. 


Judgement. 196. 16 E. 3. Ibidem 109. Mich. 3. H. 5 Coram Rege Rot. 14 & 49. Forteſcue — 
| judgement 


[ 
F 


164 Of Perjury. Cap. 7c 
judgement againſt them was, 1. Quod amodo amittant liberam legem impg. 
m. 2. Non trahantur in teſtimonium veritatls 3. Bona & catalla ſu 
forisfaciant regi. 4. Terræ & tenementa ſua eapianttr in manus regis, 5, Qua 
uxores & liberi ſai amodo amoveantur. 6, Quod terrz & tenementa ſua e 

tirpentur, &c. 7, Quod capiantur, & in Gaolam detrudantur. Which the 
+ how odious perjury was in the eye of the law: and this law doth yet remaj 
23 H.8. c. z. in foꝛte; but à milder puniſhment is ſet down by the ſtatute of 23 H. 3. wher,, 
in the party grioved hath election to ground his w2it of Attaint upon this gz. 

| tate, oz to take his remedy at the Common law. 3 

2 H. 4. 10. Foz per jury concerning any tempozall act, the Eccleſtaſticall Court hath m 
11 H. 4.88. jurisdict ion; and if it be concerning a ſpirituall matter, the party grieved un 
20 E. 4. 10. b. ſue foz the ſame in the Star-chamber. See the ffatutes of 3 H.. ca. 1. 11H, 


22 6.4. ca. 25. 32 H. g. ca. 9. And when you have read the tale in Mich. 7 & 8 Eliz. Dit 


Aa. At fl. 242,243. you will confeſle how neceſſary the reading of ancient Authozs an 


Dier 2425243. Keco2ds is, and the continuall experience in the Star⸗chamber is againft th 
opinion conceived there. 

Mich.1oJa.Rowl, And Mich. 10 Iac. in the Star⸗chamber in the caſe of Rowland Ap Eliza, it was 

Ap Elizaes caſe. reſolved, that perjury in a witnes was puniſhable by the Common law, as here 


in cam. Stellar. ter ſhall be ſhewed moꝛe at large. But now let us peruſe the woꝛds of the ſtatayy, 


Sec hereafter 
.Informatis . - 2 ls AY 

228 1: By any writ, action, bill, complaint, or Information) 

* el. Out of theſe woꝛds are per jury and ſuboꝛnation of perjury upon an indictment 

yn r _— * fo: the Ring (fo2 example of Riot) as it was reſolved in Flowers caſe , beta 

— 2 that perjury upon an indictment is not within the fatufe. But ſeeing perjy 
ry was an offence puniſhable by the Common law, though the indictment 
Flower grounded upon this ſtatute was overth2own, yet is fuch perjury upon 


indictment puniſhable, and moſt commonly puniſhed in the Star-chamber, 


CT Information.] wy this it appeareth, that perjury committed in 
Infozmation exhibited by the kings Attozny,oz any other foz theKing , by ay 
witnes pꝛoduced on the behalfof the King,is puniſhable either by this Ac 0: hy 
The caſe of Rows the Common law, And ſo it was reſolved in the ſatd caſe of Rowl. Ap Eliza, hic 
_ Ap Eliza in was this. The Kings Attoꝛny pꝛeterred an Anfoꝛmat ion in theExchequer again 
5 — 88 Hugh Nanny Eſquire the father, Hugh Nanny the ſon-t others foz intruſton and 
/1:A: 7% 1, ᷑utting down a great number of trees, ic. in Nentoſe in the County ot Mer tonet 
5 The Defendant pleaded not guilty, + the tryall being at the bar, Row]. Ap Eliu 
was a witneſſe p2oduced foꝛ the King, who depoſed upon his oath to the Jury, 
that Hugh the father and Hugh the ſonne jopned in ſale of the ſaid trees, am 
commanded the Uendees to cut them down: upon which teſtimony the Jury 
found foz the Ling, and aſſeſſed great damages, and thereupon judgement and 
execution was had, Hugh Nanny the father erhibited his bill in the Star⸗cham 
ber at the Common law, and charged Rowland Ap Eliza with perjury , and a- 
figned the per jury, in that he the ſaid Hugh the father never joyned in ſale, no 
commanded the Uendees to tut down the trees, c. And it was reſolved, Firf, 
that perjury in a witneſſe was puniſhable by the Common law. Secondly, 
that per jury, in a witneſſe fo2 the King was prmiſhable by the Common law, 
either upon an indictment, oꝛ in an infozmation, oꝛ by this Act in an infoznn 
tion. And the ſaid Rowland Ap Eliza was by the ſentence of the Court convi: 
ced of wilfull and coꝛrupt perjury. | 

But fo2 our moꝛe oꝛderly pꝛoteeding. let us define, oꝛ deſcribe what Perjury 

is in legall underſtanding, both upon this ſtatute, and at the Common law. 
per jury deſcri- Per jury is a crime committed, when a lawfull oath is miniftred by any that 
bed. | hath authority, to any perſon, in any judic tall pꝛoteeding, who ſweareth ablo⸗ 
lutely, and fallip in a matter materiall to the iſſue, oꝛ cauſe in queſt ion, by theit 
own ad. oꝛ by the ſuboꝛna tion ot᷑ others. Nov let us peruſe the bzanches ofthis 

deſcription, | 
C 


= 2 * 
8 
6 
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CA lawfull Oath.] This wow Dath is derived of the Saxon word 


kot; and is expꝛeſſed by thꝛee ſeverall names,viz. 1. Sacramentum, a ſzcra, & 


mente . becauſe it ought to be perfozmed with a ſacred and religious mind. Quia 


urare, eſt Deum in teſtem vocare, & eſt actus divini cultus. 2. Juramentum a 


Jure, which ſignifieth law and right becauſe both are required and meant , o2 
becauſe it muſf te done with a juſt and rightfull mind, 3, Iusjurandum, com- 
aved of two wo2ds, a jure, & jurando, In the Common law Saeramentum 
is moſt commonly uſed: in our books and ancient ſtatutes publiſhed in French, 
Serement, of the French wo2d Sermenr, is uſed, 
An oath is an affirmation oꝛ deniall by any Chꝛiſtian ok any thing lawfull 
and honeſt, befoꝛe one oꝛ moꝛe, that have authoꝛity to give the ſame fo2 advance- 


ment of truth and right, calling Almighty God to witneſle, that his teſtimony is 


true. And it is twolold, either aſſertorium ut de præterito, cut teſſes, & c. ſeu pro- 
miſſorium de futuro, ſicut Judices, Iuſticiarü, Officiarii, & c. So as an oath is ſo 


| ſacred, and ſo deeply concerneth the tonſcientes ok Chꝛiſtian men, as the ſame 
cannot be miniſtred to any, unleſſe the ſame be allowed by the Common law, 


oz by ſome Act of Parliament ; neither can any oath allowed by ths Common 
jaw 02 by Act of Parliamentte altered. but by Act of Parliament. It is called 


| acozpozall oath, becauſe he toucheth with his hand ſome part of the holy Scri- 


tare, | | 
The oath of the Kings P2ivy Countell, the Juſtices , the Sherif, at. was 


thought fit to be altered and inlarged , but that was done by Anthozity of Par- 


| {iamenf. Foz further p2zoof whereof, and of the matters aboveſaid, ſee the ſta⸗ 

| tntes here quoted, and it ſhall evidently appear, that no old oath can be altered, 
* 02 newoath raiſed without an Act of Parliament; oꝛ any oath miniſtred by any 
tat have not allowance by the Common law, oz by an Act of Parliament. 


Ser ment or fare 
ment. i. Sacre 
ment, i. Sacra- 
mentum. 
Fleta li. 5. ca.. 
Brit. c. 97. fo. 237. 
8. b. 19. 74.134. 
165. 236. b. 
Fleta li. 5. ca. 2 1. 


So refolred An; 
26 El.in the caſe 
of the Underſha- 
rif, 


oy 


Magna Cart. c.6. 
Stanf.Pr.17. 

F. N. B. 264. 
W. I. 3 E. 1. c. 40. 
18 E. 3. ubi ſup. 


R. z. cap. 12. 6 R. 2. ea. 12. 4H. 4. ca. 18. 2 H. g. ca. 7. 3 E. 4. cap. 2. 1 R. 3. cap 6. & 15. 19 H. 3. ca. 14. 14 H. 8. ca. a 


23 H. 8. cap. 5. 3 H. 8. ca. 46. 2 . 6. ca. i 3. 27 El. cap. 12. See 3 Jac. c. 4. 
And to tonclude this point, It was reſolbed in Parliament holden in Anno 


43 Eliz. that the Commiſſtoners concerning Policies of aſſurances. could not 
examine upon oath , becauſe they had no warrant either by the Common law, oz 


by any Act of Parliament: and therefoꝛe it was enaded at that Parliament, 
that it ſhould be lawfull fo2 the ſaiv Commiſſioners to examine upon oath any 
witneſſe,xc, At this Parliament J attended, being then Attoꝛny generall. And 
oaths that have no warrant by law, are rather nova tormenta, quam ſaeramen- 
ra>and it is an high contempt to miniſter an oath without warrant of law, to 


be puniſhed by fine and imp2iſomnent. And therefoze Commiſſioners. (that ſet 


by loꝛte of any Commillion that is not allowed by the Common law, noz war- 
ranted by autho2ity of Parliament) thatminiſter any oath whatſoe ver, are guil⸗ 
ty of an high contempt, and fo2 the ſame are to be fined and impꝛiloned: Fo? 
Conmiſſions are legall, and are like the Kings Writs , and none are lawfull. 
but ſuch as are allowed by the Common law. oꝛ warranted by ſome Ad of Par: 

liament : and therefoze Commiſſions ot new Inquiries,oz of novell invention, 

are againſt law; and ought not to be put in execution, 


Coram Re ge. Rot. ꝛ. 


43 Eliz. ca. 12. 


Commiſſions. 

Regiſt. 1, 2. 3. 

125,126.88. 124. 
138. 16 1. F. N. B. 
110, 111. 


2 E. 3. 26. 


Paſch.q4 E. z. 


24 E. 3. Com. Br. 3. 29 E 3.30, 3 1. 18 E. 3 ca. 1. & 4, 18 E. 3. Stat. 2. ca 6. Rot. Parl. 18 E, 3. 


nu. 47. 28 E. 3. ca 19. Rot. par l. go E. 3. nu. 56.6 1. 3 H. 4. nu. 22. Optime. 4 H. . ca. 9. Rot. Parl. 9 H. 4. nu. 36. 42 Af, 


P. 5. 12. 42 E.; ca. 3. Dier 1 Eliz. 106. Scrogs caſe, 


And albeit divers of the kings Courts in England p2oceed not acco2ding to 
the courſe of the Common law, yet are their pꝛoteedings allowed either by the 
Common law, oz by ſome Act of Parliament. a 

Certain pooꝛ Chꝛiſtians that had ſpoken againſt the woꝛſhipping ol Images, 
were by the Bichops ſwoꝛn to wozſhip Images; which oath was againſt the 
the erp2eſſe law of God, and againſt the law ofthe land, toꝛ that they had no war⸗ 


Dorſſ. clauſ. An. 
19 R. z. nu. 17. 
* Exod. 20.4. 
Deut. 5. 6. 


pſalme 86.11, 96 7. 115.4. Levit. 26. 1. & c. Eſay 44. 9. &c. Jeremy 10 3. &c. Sapie nt. 13. io. &c. Auguſt. ·Epiſt. ĩ 10. ad 


Jan, ca. 11. idein de file & ſymbolo ca. 7. dem in Pfal. 113. con. 2. 
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Gre or. lib. 9. 
Epiſt. 9. 


Bracton lib, 4. 
fo. 186. 


Jer.q.2. 


Trin. 13 Ja. Li. 11 
f. 98. Bagges Calc, 


Bract. lib. 4. fol. 


289. 


Fleta lib. 5. ca. 21 


Gurneis caſe in 
the Star-chamber 
Mic,g.Jacs 


Fleta, ubi ſupra, 


BraQon lib. 4. 


ſo. 289. 


Equivocation. 
Britton fo. 237. 


Job 13. 7. 


Of Perjury. 


rant to miniſker the ſame. Let the childzen of the Church be called and inftry. 
cted by the teſtimonies of the holy Scripture, that nothing made with hands may 
be wozthipped, See the ſecond part of the Inſtitutes, Marlbridge cap, 4 & rg, 


concerning oathes, and ſpecially out of Glanvile, concerning the Nobility of this Z 


Realme, and W. 1. ca. 38. 


fo hold plea of the cauſe, but it is coram non judice, there per jury caunot be com, 
mitted. Fo2 as Bracton (aith, Sacramentum habet in ſe tres comires, Veritatem, 
Juſtitiam & Judicium: veritas habenda eſt in jurato; juſtitia, & judiciũ in Judice, 

And all this is grounded upon the law ol God, Jurabis Vivit Dominus, in ve. 
ritate, & in judicio, & in juſtitia. | 


C In any judiciall proceeding.] Foz though an Dath be given iy 


him that hath lawfull autho2ity, and the fame is bꝛoken, pet if it be not in a ji : 


ciall pꝛoteeding, it is not per jury puniſhable either by the Common law, oz jy 


this Act becauſe they are generall and extrajudictall. but ferve'fo2 aggravating | : 
of the offence, as generall Dathes given to Dfficers o2 Piniſters of Juſtice, © 
Citizens, Burgefſes, 92 the like, oz ſoꝛ the bꝛeach of the Dathof Fealty oz . 


legeance, ic. they ſhall not be chargod in any Court judiciall fo2 the bzeachgf 


them afferwards. As it an Officer commit exto2tton , he is in truth per jured 2 


becauſe it is againſt his generall Dath: and when he is charged with extoztign, 
the bzeach ol his Oath may fer ve fo2 aggravation. | 
It᷑ a man calleth another per jured man; he may ha ve his Action upon his cake, 
becanſs it muſt be intended contrary to his Dath in a judiciall pzoceeding : an 
fo it is termed in our ſtatute of 5 Eliz. but fo2 calling him a faaſ wo ne man, w 


Action doth we: becauſe the fol wearing may be extrajudiciall. Ak the deſen | 


dant perjurethhimſelfe in his anſwer in the Chancery, Trchequer Chamber, u. 
he is not punithable by this ſfatute, ſoꝛ it extendeth but to witneſſes, but he may 
be puniſhed in the Star chamber. tc. | : 


¶ Who ſweareth abſolutely.) #0; the depoſition mutt bedirec an 
abſolute, and not ut putat, noz ſicut meminir, no2 ut credit, &e. 5 


And falſely.] Merein the law taketh a diverſity between falſehood i 
expꝛeſſe woꝛds, and that is only within this ſtatute, and falſehood in knowledg 
02 minde, which may be puniſhed though the wozds be true. Foz example, dv 


mages were awarded to the plaintife in the Star-chamber accoꝛding to the u. 


lue of his goods riotouſiy taken away by the defendant : ths plaintiſfe cauſed 


two men to fweare the value of his goods; that never law noꝛ knew them; and | 


though that which they fware was true, yet becauſe they knew tt not, it was 


ced in the Star-chamber. ; ; - 
Foz (as Flera faith) ad rectum juramentum exiguntur tria, veritas, eonſcien- 
tia, & judieum: truth and conſcience in the witneſſe , and judgement in the 


kalſe oath in them, fo2 the which both the pꝛocurer and the witneſſes were ſenten: ; 


Judge, And herewith agreeth Bracton, that a man mayſweare the truth, and yet . 


be per jured. Dicunt quidam verum, & mentiuntur, & pejerant, eo quod contra 
mentem vadunt. Ut fi Judæus jura verit Chriſtum natum ex virgine, perjurium 
committit,quia contra mentem. vadit, quia non credit ira eſſe ut jurat. 

By the ancient law of England in all Dathes Equivocat ion is utterly con- 
demned;fo2 Britton ſaith, Serement eſt honeſt, & leall, quant ſa conſcience demeſne 
accord a cheſcun point a la bouche ne pluis, ne meins, & fil ad diſcord, dong: 


eſt perillous. And this is grounded upon the law of God. Nunquid Deus indiget 
mendacio veſtro, ut pro illo loquamini delos, aut deeipietur ut homo veſtris frau- 


dulentiis? Perjuri ſunt qui ſervatis verbis juramenti decipiunt aures eorum qui 
accipiunt. It equi votation ſhould be permitted tending to the ſubverſton of truth, 
tt would ſhake the foundation ok Jaffice, | 


Cap. 74. 


« [n | 


mt oy 


Cap. 74. Of Perjum. 
C In a matter materiall to the iſſue, or cauſe in queſtion.] 
2 if it be not mater tall. then though it be falſe, yet it is no perjury, becauſe it 
th not the point in ſuit, and therefoze in effec it is extrajudicial. Alſo 
© this Act giveth remedy to the party arieved, and ik the depoſition be not materi⸗ 
All, he cannot be grieved thereby. And Bracton ſaith, Si autem Sacramentum fa⸗ 


mum fuerit, licet falſum, tamen non committit perjurium. 


— 
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BraR. lib.4. 188. 
Fieea lib,5.ca.21, 


accord. 


By their own act, &c.] This clauſe of the Statute, although it be 


Flowers caſe, 
ubi ſupra. 


g mo2e generall then the clauſe of pꝛoturement, yet ſeeing the firſt clauſe concer- 
ning p2ocurement, extended not to perjury upon an Indiament: this clauſe hy 
ctonſtruc tion ſhall extend no further then the loꝛmer . 


N 


See Lib, Intr. Coke fo. 64, 


( Orby the ſubornation of other.] Subeꝛnation is derived 
E of Subandorno, and or nare in one of his ſignifications is to pꝛepare, ſo as ſub- 
” ornarc is as much to lay, as to pꝛeyare ſecretly, oꝛ underhand. ER autem ſubor- 
* pare quaſi ſubtus in aure ipſum male ornare, unde ſubornatio dicitur de falſi ex- 

preſſione, aut de veri ſuppreſſone. And here is to be noted, that in the judgement 
© ofthe Parliament Plus peecat author quam actor; foꝛ the ſuboꝛner foꝛfeits 40 li. & 
he that is ſuboꝛned but 20 li. Pleta ſatth,Si ſervus cogatur ſcienter a Domino per- 
| jurare, uterque eſt perjurus; qui autem provocat eum ad jurandum quem ſcit fal- 
ſum jurare, vel exigit, vel recipit juramentum, talis vincit homicidam, quia ho- 
micida ſolum corpus occidit, iſte vero anĩimam ſuam 
um audit falſum jurare, ſeit, & tacet. 


eee 


& alterius: & peecat, qui ali- 


Fleta lib. 5. ca. 2 1. 


Mic. 29. & 320. 


his ſtatute, the plaintife counted, that 
depoſuit, &c,and in what action, upon what iſſue, and 
; ed, & fe commiſit voluntarium & corruptum 
per jurium. And it was ruled by the whole Court, that the Count was vicious 
und inſufficient fo: two cauſes, Firſt, foz that in this Ad of 5 Eli z. as here it 
appeareth, there be two diſtin clauſes, one if he be per jured ol his own pꝛoper 
act; the other, if he be perjured by ſuboꝛnation, ic. and the plaintife ought to de- 
tlare in certainty, within which of them the defendant is per jured. The ſecond 
= cauſe was, where the Actſaith [wilfullyand cozruptly commit any wilfull per ju⸗ 
tp, c. and the woꝛds of the Count be falſo dixit & depeſuit: and ſaith not, vo- 
luntarie & corrupte; and the ſaid clauſe, & fic comtniſit voluntarium & corrup- 
tum per jurium, fal veth not the fozmer inſufficiency; becauſe it is but aconcluſi 
upon the tozmer matter. 

And the like judgement was given 
no 27 Eliz, in the caſe of one Mellers of W incolneſhire. 


J That as well the Judge and Judges of every ſuch of the 


. 3-8. FTE : we, 2 
ſaid Counts.) If the perjury be committed by any witneſfe depoſed in the 
Chancery, ic. and the party grieved commenceth his ſuit there upon this Aa, the 
Tame and all the pꝛoceedings thereupon muſt be in Latin acco2ding to the courſe 
of the Common law, and the defendant ſhall not be ſwozn to his anſwer, noꝛ ora: 
mined upon Interrogatoꝛies (unleſſe the Court of Chancery had tefoze this Act 
uſed to examine per jur ies and to examine the defendant upon oath upon Interro⸗ 
gatoꝛ ies befoze this Act, for then ſuch jurisdiction had been ſaved by a Proviſo in 
) and when iſſue is joyned, it ſhall be tried in the Kings Bench, as by 
Law it ought, & fic de ſimilibus. . 


* In an Action of per jury bꝛought upon t 
the defendant fal ſo dixit & 


| in what Court, ic. and c 


* „ 


in this Court, as to this latter point An- 


Eliz.coramrege, 


27 Eliz,Mellers 


Dier 12 El. 288, 


25 E. 3. 42. b. 
cor. 131. 


Ik a man be taken fo! a ſuſped, and he is not indicted; noz is there 
cauſe td arraign him, the Court may give him the Dathof Allegtance viz. Que il 
ſerra foial & Joyal, &c, Vide 45 E. 3. 17. b. fimile devant cap. 7. 
&c. in fipe. 22 E. 4. 36. 20 fl. 6. 37. Attoꝛney abjure. 

See moꝛe of Per jury « of Witneſſes in the foutth part 
Commiſſioners for examination of witneſſes. 
pebent and rekoꝛme pꝛolane l wearing. 


De Conjuration: 


of the luſtitutes. Cap. 
Ste 21 Jac, eap. 20. a good Act to 


5 Eliz. cap. 14. 


Mir. cap. . 
Des paines. 
Et cap. 5. H 1. 


Cap. z 
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CAP. L XXF. 
Of Forging of Deeds, &c. 


F any perſon or perſons upon his or their own head or imagination, 


or by falſe conſpiracy or fraud with others, ſhall wittingly, ſubtily, 


and falſely forge, or make, or ſubrilly cauſe, or wittingly aſſentib 
be forged or made any falſe Deed, Charter, or Writing ſealed, Cour 
Roll, or the Will of any perſon or perſons, in writing; to the inten 
that the ſtare of freehold ot inheritance ofany perſon or perſons, of, in, 
or to any lands, tenements, or hereditaments free-hold or coppy-hold | 
or the right, title, or intereſt of any perſon or perſons of, in, or to the 
ſame, or any of them, ſhall or may be moleſted, troubled, defeated, W 
covered, or charged, &c. Or ſhall. pronounce, publiſh, or ſhew fonh | 
in evidence any ſuch falſe and forged Deed, Charter, Writing, Coun- | 
Roll, or Will, as true, knowing the ſame to be falſe and forged, asi; 
aforeſaid, to the intent above remembred, and ſhall be thereof com. 
cted, either upon action or actions of forger of falſe Needs to be four | 
ded upon this Statute, at the ſuit of the party grieved, or otherwiſe | 


cording to the order and due courſe of the lawes of this Realme, or ip 


on bill, or information to be exhibired into the Court of Star-chambe;, : 
8&c. ſhall pay to the party grieved his double coſts and damages, & | 
And be it further enacted , that if any perſon or perſons,iipon hist. 


their owne head or imagination, or by falfe conſpiration or fraud 


had with any other, ſhall wirtingly , ſubtilly , and falſely fog 
or make, or wittingly , ſubrilly, and falfely cauſe or aſſent to be 

made or forged, any falſe Charter, Deed, or Writing, to the inten Þ 
chat any perſon, or perſons, ſhall or may have or claime any eſtate Þ 
intereſt for terme of yeares, of, in, orto any Mannors, lands,tenementrs, | 

or hereditaments, not being coppy- hold; or any Annuitiein-fee-ſimple, 
fee: taile, or for term of li fe, lives, or yeares, or ſhall make or forge, asis Þ 
aforeſaid, any Obligation or Bill Obligatory, Acquittance, Releaſe, or 


diſcharge of any debt, account, action, fuir, demand , or other thing 


perſonal or ſhall pronounce, 8c. t ſupra. That then he fhall pay, &c. | 
And be it further enacted, that if any perſon or perſons being hereaf- Þ 
ter convicted or condemned of any of the offences aforeſaid, &c. ſhall Þ 
after any ſuch his or their conviction or condemnation eſtloons com- 
mit 1 any of the ſaid offences in forme aforeſaid, that then 

uc . 


every ſuch ſecond offence or offences ſhall be adjudged felony, &c. 


We have ſpoken of fozgery 02 counterfeiting of the Gꝛeat Seals of-the Kings 4 


Coin, ic. which are declared by the ſtatute of 25 E. 3.to be Þigh Treaſon : Now 
we are to treat of foꝛgeries of Deeds, Charters, and Writings ſealed, xc. in the 


cale of Subjects. And firſt, after our accuſtomed manner how theſe offences were | 


puniſhed of ancient time, 4 
The Pirroꝛ faith, Aſcuns — font-punies ꝓ pde de poulce, come eſt de 

faulx notaires, &c. peccans membru 
judgement mortel.) 
Britton 


— . 


en een 28 


m puniabatur. (Car pur fauxer de ſeale ne ſett 4 


anna G pat 
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Cap.75. For ging of Deeds. 
Britton ſaith, Judgement dee treyne, & de ſuffer mort doit eneoum ceux coure; 
; p appeales de felony ſont atteints, q ilz eyent le ſeale lour ſeigniour, qui main- 


ſt ils ſont, ou q homes p homage counterfait, ou autrement fauſe, & e. Et fi 
tiels manners des fairs ſoĩent atteints a noſtre ſuit, fi ſoienc pur le ſeale ſauſe juges 


- 2 jndgement de pillory, ou de perdre le oraile ſi le fait ſoit ſimple: Et ſi le fait ſoit 
grand & leyde, ſicome touehant diſheriſon ou perpetuall domage, fi ſoĩent juges à 


ls 


6” -- py -0” We 


* Fs 


"= Gow 


— 


E > NCB CO» 


© www Qt © © Wa 
c N 


5 la mort. 


Fleta ſatth, Crimen falſi dicicur, cum quis aceuſatus fuerit vel appellatus quod 
ſigillum Regis, vel domiĩpi tui de eujus familia fuerar, falſaverit, & brevia inde 
con ſignaverit; vel cartam aliquam vel literam ad exhzredationem domini &c, 
figillaverit; in quibus caufis ſi quis convictus fuerit, detractari meruit & ſuſpendi. 


Et quod de hujuſmodi falfariis dicitur, de figilla adulterina Cartis & Literis ap- 


ponentibus dicatur id idem. And in another place he ſaith, Eſt etiam atrox inju- 


. ria quz perpetuam inducit infamiam cnm pucpa pillorari vel tumbrelli, quæ quan- 
© doque fit per falſarios ſigillorum (dum tamen non Regis nec domini ſui de cujus 


fuerit familia.) | 
We have the mo2e willingly repeated theſe ancient puniſhments.to ſhew how 


| I in part, (viz. concerning the eares and Pillozy,)this Ac foz the firſt offence con- 
= curreth with the ancient puniſhment, | 


C Forge. ] To tonge is metaphozically taken from the Smith, who beat- 


eth upon his Anvill.and fozgeth what faſhion oꝛ ſhape he will: the offence (as it 
” appearethbefoze) is called erimen falſi, and the offender falſarius, andthe Latin 
| wordts foꝛge is falfare 02 fabricare. And this is pꝛoperly taken when the Act is 
done in the name of another perſon, - 


Che ſtatute of 1 H.5 hath theſe wo2ds [fe2ge of new any falſe deed;] And pet if 


A make a feoffement by deed to B, ofcertaine land, and after A maketh a feoffe- 
ment by deed to C of the ſame land with an antedate befo2e the feoffement to B; 
| this was adjudged tobe a fozgery within that ſtatute, and by like reaſon within 
tis ſtatute alſo: « the rather in reſpec of the woꝛds ſublequent, [or make, &c.] 


C Or make, &c;] Theſe be larger wo2ds then to fozge : fo2 one may 


I make a falfe wziting within this Act, though it be not foꝛged in the name of ano- 
© ther, noꝛ his ſeale noꝛ hand counterkeited. As tf A make a true deed of feoffe- 


ment under his hand and feale of the Panner of Dale unto B, and B oꝛ ſome 


: other raſe out D the flit letter of Dale, and put in S, and then where the true 
+ Deed was ofthe Pannoꝛ ol Dale, now it is falſely altered and made the Pan⸗ 
nioꝛ ot Sale. This is a falſe wꝛi ting under ſeale within the purvien of this as 


tute. And fo it is it a Rent Charge of one hundꝛed pounds by the year be gran- 
ted out ol land in fee oꝛ fo2 life, cc. and the grantee o2 any other raſe out one, and 


inſtead thereof waiteth two; this is a falſe wziting within the danger of this 


ſtatute. 


C Or ſubtilly cauſe, or wittingly aſſent.] aro Canſe, is to pꝛocure 
oꝛ tounſell one to foꝛge, ac. To Aſſent. is to give his allent oꝛ agreement after: 
wards to the pꝛocurement oʒ counſeil of another: To Conſent-ts to agree at the 
time ol the pꝛocurement oz counſell, and he in L aw is a p2ocurer, 


C Deed, Charter, or Writing ſealed.] It is required, that the 
Deed, Charter, oꝛ Writing muff be ſealed; that is, have ſome impzellion upon 
the war, fo2 Sigillum eft cera impreſſa,quia cera ſine impreſſione non eſt ſigillum; 
— — 'Deod, Charter, oꝛ Mriting, can have the foxce of a Deed without a 


© Writing ſealed.] Nhete are large words : fo the making of a falſe 
cuſtomary of a Pannoꝛ in w2iting under ſeale, containing divers falſe cuſtomes 


tending to the diſheriſon of the Lo2d of the Pannoꝛ, and that the ſame = — 
allowed 
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Britton fo. 16. 
a. & b. 


Fleta lib. 1. ca. 22. 


Fleta lib. 2. ca. i. 


26 H. 6. forger. &. 
27 H. 6.3. 


Paſch. 1; Ellz. 
Dier. 322 James 
Taverners caſe, 

In Camera Stul- 
lata, 


Dier 12 El. f. 288, 
Sir James Mar- 
vyns caſe. 


Paſch. 38 Eliz. in 
Camera Stellata 
the Lady Gre- 
ſnams caſe. 


Vide 4H. 6 25, 
8 H. 6. 23. 

20 H. 6. 

33 H. 6.23. 

15 E. 4.24. 
Pl. com. 88. 


Forging of Deeds. Cap. 55, 
allowed and permitted by tho Lo2ds of the Mannoꝛ, cc. which was alfo fait, 
was reſolved to be within theſe wo2ds./a falſe wꝛiting ſcaled.) 


C Court Roll, or the Will of any perſon or perſons in 


writing, J Here be two kind of Puntments that need not be ſealed, becavy | 
they may take effec without any ſeal, foꝛ that they be no Deeds; as Court ros 


concerning grants, ſurrenders, admittances, ic. of Copy oz Cuſtomary lands:an 
the laſt Will in w2iting. It any perſon which w2iteth the will ofa ſick man in: 
ſerteth a clauſe in his laſt will, concerning the deviſe of any lands o2 tenementz 
which he had in kee⸗ſimple, kallly without any warrant.o2 direction of the De. 


viſo2 :albeit he did not fo2ge-o2 falſly make the whole wil, vet is he pumiſhablety , 
this fatute.as it hath been often holden in the @tar-chamber againſt the opinin | 


repoꝛted by my Lo2d Dier, 


To the intent that the ſtate of freehold or inheritance, ofot 


in any lands tenements, or hereditaments, freehold or copy. 


hold, ſhall or may be moleſted, troubled; defeated, recoveredoo 


charged. The great doubt upon this bꝛanch, and of the bꝛanch herealin 4 


enſuing , was, fo? that it is not expꝛeſſed by. this Act; what eſtate, oz interet 
ſhould be mentioned to paſſe by the Deed, Charter, c. whereby the eſtate ofth 
freehold oꝛ inheritance ſhould oz might be moleſted. ic. oꝛ charged; whether if 


one did koꝛge, ic, a deed, charter, ic. of an intereſt, oꝛ tearm of a hundzedoz 4 


thouſand years, ic. of lands, which are the freehold oz inheritance of another 
whereby the ſame ſhall oz may be moleſted, ic. and the ſame queſtion of a rat 


charge fo years in the like caſe: and the doubt was the greater inreſpec of the 


clauſe hereafter enſuing-which is, To the intent that any perion or perſons (hal 
or may have or elaim any eſtate or intereſt for tearm of years of in or to a 
mannors,&c, And it was reſolved, that aloaſe o2 charge foz years of any lam 
being the freeholdo2 inheritance of any perſon, was within this bꝛanch, in 
the clauſe. is. generall, not mention ing any eftate 02 infereff,ec, whereby th: 
moleſtation,tc. ſhould grow: and it was requiſite it ſhould extend fo Leal 
oꝛ Charges foꝛ years, foz otherwiſe mens eſtates of freehold oz inheritance, 


might be of little oꝛ no value: And accoꝛdingly it was reſolved, Paſch. 38 Eli, | 


in the Star-chamber between the LadyGreſham Plaintif, and Roger Boot 
Scrivener of London, Markham and others Defendants , fo the fozging of4 


grant of a rent charge, by deed bearing date anno 21 Eliz, foꝛ ninety nine years 


to the ſaid Markham out ofall Sir Thomas Greſhams lands of inheritance, 4 
fo publication thereof; and ſentence given upon the ſaid bzanch acco2dingly 
gainſt Roger Booth foz publication of the ſame. - 55 

And the ſaid bꝛanch after enſuing, is to be underſtood when the koꝛgery, u. 
is to the moleſtation of a Termoꝛ. As if A. be poſſeſſed of a leaſe of lands fo; 
pears, and B. in his name doth foꝛge an allignment to C. ok his tearm: this is di 


realy within the letter and meaning of this bzanch , and the rather in reſpec 6 


thoſe things that be joyned therewith under the ſame puniſhment. 


C Or che right, title, or intereſt of any perſon or perſons in : 


or to the ſame. ] Fheie woꝛds were added, fo2 that the ſtatute of : 5 
being to undoe, and trouble the poſſeſſion and title (in, the Con junctive) of the 
ſaidKings liege people:doubt was made whether a foꝛgery to bar one that hadbui 
a bare right o2 title, and no poſſeſſion,was within that ſtatute: and therefo2e this 


* clauſe of 5 Eliz. added this clauſe in the D is junctive, as here it appeareth. But 


now by a ſpeciall bꝛanch of this Ac the ſtatute of 1 H,s5.cap,z, being doubt 


993 


fully penned. is repealed by a clauſe in this Aa, and greater puniſhment in- 


ted by this ſtatute. | | 
| C Of 
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Cap. 7. Forging of Deeds..." 171 


Or ſhall pronounce, publiſh, or thew forth in evidenoe 


any ſuch falſe and forged deed, &c. as true, knowing the fame 


| to be forged. ] Here be two things tobeorplained: firs, what it nee. 
© nounce,02 publiſh as true. Secondly, what knowledge is ſuTicient._. 


To p2onouncs oꝛ publiſh is, when one by wozds oz waiting pronounceth 02 


: publiſheth the deed, ic to any other as true. 


Knowing the ſame to be forged] This knowlepge mp 


l come by two means, either ol his own knowledge, oꝛ by the retatton of ano- 


ther. As if A, telleth B. that ſuch a deed is falſe and foꝛged, and pet B. will at: 


| ter pꝛonounce 02 publiſh this to be a true deed, and alter wards it falleth out by 


k that the relation of A. was true, and the deed in truth was fo2ged. nuts 
in the danger of this ſtatute: and ſo was it reſolved in the aboveſaid cale of the 
Lady Greſham>againft Roger Booth. 8c, ubi ſupra >. and lentence given accoꝛ⸗ 


— 
And that the Defendant ſhall ſuffer upon. che Pillory tint 


the corporall penance, &c.] And there is & clauſe that the Plaintit 1 
thould not releaſe noz diſcontinue the punichment, te. but only coſts and dam. ra. 


7 ges: and yet it was reſolved that the Queen might pardon: the cozpozalt pu⸗ 
niſhment, which trencheth to common example. | 


And upon the Fatute of W.z.ca-25, which giveth two years impꝛiſonment paſch. 32. % 


in a ravichment of ward, the King may pardon the ſaid co:pozall pumichment of Coram 


impꝛiſonment. And the punifhment of finding of ſurety, and fo2juring the Not. 30. K 


Realm ar. upon the ftatute of W. a. eap. 28, De maleſactoribus in parei my bg 40 U. la Godi 
pardoned by the King, Dier 7 El. 238. 


Any falſe charter or deed.] This mutt be intended tobe lens 


bed — to the foamer clauſe, though it be not here ſpecified; . 


C To thei intent that any perſon or perſons ſhalt or may lende b. 


| have or claim any eſtate or intereſt for tearm of years.] This 


bzanchhath been explained befoze in the fozmer part of this ſtatute. 
Not being copyhold ] This needeth no orplications 
J Or annuity. ]. This is evident, 


C Any obligation, or bill obligatory,} The 11 be teh F. N. B. 6. b. c. 
ded to be ſealed: 3 a man toꝛge a Statute ſtaple,oz a Recogniſance in the na⸗ & 10. 2, 
ture of a ſtatute ſtaple , that is, acknowledge them, 02 either of them in 
name of another; theſe are obligations within this Ag „ fo2 each ol them h 
tholeal of the party. But otherwiſe tt is ofa Statute. merchant, ozot a meren l 
ſance, becauſe they have not the ſeal of the Conuſoz. | rn 


C Or writing.] This extends to a teſtkament in wiiting. where Dier 13 81.303.bi 
a tearm fo2 years 02 goods and chattets be deviſed, and the fozmev bzanch er | 
tendeth to a Will in witing, concerning freehold and inheritancg. 


C Acquitance, releaſe or diſcharge.}: Lodowick Grevit Ciqatre Ih i: Kell 
was bound by recegniſance of two hundzed pound, to Rowland Hide of the It in Camera Stel- 
ner Templo foꝛ payment ot one hundzed pound. Hinde Note @ letter to Grevil, lata inter Hinds 
and wꝛit his name in the lowoſt part ol the letter; aa many ule: when they weite & Grevill. 
to men of great calling) Grevil cauſed the letter to be cut off, anda generath 
releaſe in few woꝛds to be w2itten above Hindes name, and took off Hindes 


feal, and fired it under the releaſe : ſo there was Hindes hand and ſeal — 
releaſe, 


Paſch,y Ja. Inter 
Sir Will. Reade 
P1. & Rogerum 
Booth & alios 
Def. ia Camera 
Stellata. 


Cicero lib. i.de 
Invent. 


releaſe, Hinde being not paid his hundzed pound, bꝛought a Scire fac? upon the 
recogniſance, wherennto Gre vill pleaded this releaſe, Hinde pleaded non eg 
factum, and tried his deed , whereupon judgement was given againſt him, 
whereby Hinde was barred of his debt. Foz this foꝛged releaſe Grevill/ was 
ſentenced in the Star-chamber upon this ſtatute, 171 | _ 


C Shall pay to the party grieved, his double damages. 
Upon theſe woꝛds in the caſe afo2eſaid, between Hinde and Grevill, the que. 
ſtim was, whether Hinde ſhould have double damages in reſpect of the penal. 
ty, viz. the two hundzed pound, oꝛ of the hundzed pound, the due debt appearing in 
the condition of the recogniſance. And it was reſolved , that damages hoy 
be-aſſeſſed by the Court to double the penalty, fo2 the penalty ſhould be re. 
vered by law if the foꝛged releaſe had not been: and this was repozted by the 
Lo2d Dier, and impzinted, and ſince omitted out of the p2int. 


C Being hereafter convicted or condemned of any of the 
offences aforeſaid, ſhall,&c. eftſoons commit, &c. any ofthe 


ſaid offences. ] Here be four kind of offences; the firſt concerning mole: 
ffation.xc, of freehold and inheritance, Secondly, the publication-of the ſame 
knowing, ic. The third concerning a fearm fo2 years , annuitics, and demands 
perſonals, Fourthly, the publication thereof. ORE | 
Now the queſtion upon this bꝛanch concerning felony, was, that whereas 
the ſaid Roger Booth was convicted in the Star-chamber fo2 the publiſhing 
of the foꝛged grant by deed of a rent charge of a hundꝛed pound per annum s 
is afozeſaid ; afterwards the ſaid Roger and others were charged in the Star: 
chamber with the foꝛging ofa deed of feoffment in the name of Sir Thoma 
Greſham bearing date 20 Eli z. but foꝛged long after: whether this ſecond fo⸗ 
gery was felony,02 no, within this bꝛanch: and the doubt did riſe upon the ſaid 
woꝛds [efiſoons] commit any of the ſaid offences. And it was objected, thathy 
reaſon of this woͤꝛdſe ſtſoons literum, the Tecond offence muſt be of the ſame mnatix: 
as the firſt offenve was as the firſt offence being fo2 publication of a foꝛged deed, 
at. the ſecond offence muſt be fo2 the publication of another fozged deed,xc. an 
upon that bꝛanch wherenpon the firſt offence was grounded, o2 elſe it was ſaid, 
it was not iterum, which woꝛd was in ſignification quaſi iter unum, that is to 
ſap, per idem iter, and it is ſo taken fo2 the ſecond time. Primo -quidem decipi, 
incommodum eſt, iterum ſtultum, tertio turpe : which doubt was referred to the 
conſiderations of the two Chief Juſtices, and Chief Baron, who upon hearing 
of Conncell learned of both ſides, and upon conkerence, and conſideration had of 
this Act, reſolved, that the ſecond offence. was felony within the wo2ds, and 
meaning of this Act, foz the woꝛds be expꝛelly, being condemned of any ofthe 


-* faid offences, efſtſoons commit any of the ſaid offences. Do as by reaſon of theſe 


words, any of the ſaid offences, this wo2b-feftſoons] is well ſatisfied, it he com 
mit the ſecond time any of them: and fo theſe woꝛds any of the faid offenceser: 
tend to any of the ſaid four offences befoze mentioned, And if was alſo reſol⸗ 
ved by them, that by reaſon of this woꝛd ſeftſoons] the ſecond fo2gery, *c. muſt 


be committed after the firſt conviction, oz elle it is no felony, 


Trin. 11 ELDier 
in a manuſcript 
nat printet. 


C Provided always, &c. that if any perſon, &c. hach of 
his ovvn head, & c. forged or made, &c. Or if any perſon, &c. 
hath heretofore publiſhed or ſhewed forth any falſe deed, &c. 


Hanford befoze this ſtatute foꝛged a leaſe ſoꝛ years of the Land of the Low 
Williams of Tame, which teaſe after by Weynman( which had married one of 


he daughters and heirs of the ſaid Lo2d Williams) was impeached, but not as 


koꝛged, and by compoſit ion fo2 two hundꝛed pound was redeemed by Weynman, 

and the leaſe was cancelled. And alter Weynman perceiving the leaſe to be fo: 

god, ſued Hanford in the Chancery to have reſtitution of the two hundꝛed _ 
| an 


Forging of "Deeds. Cap. j. 
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Cap. 75. Forging of Deeds. 


and there Hanford after this ffatnte of 5 Eliz, maintained the leaſe as good 
and true: whereupon Weyrman ſued. Hanford in the Star- chamber, where 
| by the opinion of the Chief Juſtices it was holden, that it was not with- 
in this ffatute, becauſe that the Deed was cancelled , and Hanford made no 
title to the intereſt of the tearm. | | 

( Provided always, &c. that this Act or anything therein con- 
rained, ſhall not extend to any perſon that ſhall plead orſhew forth 
| any Deed or Writing exemplified under the Great ſeal of England, 
or under the ſeal of any other authentique Court of this Realm, nor 
ſhall extend to any Judge or Iuſtice, or other perſon that ſhall cauſe 


17 


any ſeal of any Court to be ſet to ſuch Deed, Charter, or Writing 
enrolled, not knowing the ſame to be falfe or forged. 


This muſt be intended ol a Deed oz Mriting, which by law may bo exem- 
plified: fo2 the knowledge whereof we will repozt a reſolution of the whole 
Court of the Common pleas. The ine between the ſaid parties to be tried 
at the bar was, whether the laſt Abbot of Abbingdon, and all his P2edeceſſo2s, 
tt. held certain lands in the pariſh of Saint Ellens, ac. diſcharged of the pag 
ment of T ithes: and the Plaintif offered to ſhew in evidence to pꝛove fhe 
faidland tobe diſcharged of payment of Tithes.a Vidimus,02 Innoteſclinus under 


14 the Gzeat Seal in theſe woꝛds: Vidimus quendam antiquum librum in 


pergameno intitulatum Volumen de copiis munimentorum ſeu diverſorum 
geſtorum, & actorum monaſterii de Abbingdon, In which book was a copp 
of a Bull of the Pope, fo2 the diſcharge of the ſaid land foꝛ payment of tithes; 
which was but part ( amongſt other things) os the ſaid book. And by the opini⸗ 
on of the whole Court, hearing of the counſell of both parties, it was reſolved 
that the ſaid exemplification ought not to be given in evidence to the Jury foz 
theſe cauſes: Firſt, becauſe that which was exemplified, was not of recoꝛd; foꝛ 
neither Deed,Charter, oꝛ other Mriting either ſealed, 02 without ſeal; ought to 
be exemplified under the Gꝛeat Heal, oꝛ any other Deal in Court of Recozd, foz 
feals of Courts of reco2d- ought not to exemplifie any thing but that which is 
of retoꝛd, becauſe retoꝛds be publique, wherennfo every ſubject map have re⸗ 
courſe to confer the eremplification with the Reco2d it ſelf, and Reco2ds 
be in the cuſtody of ſwozn Dfficers , and therefo:e no inconvenience can fol- 
low upon the CTyemplification of them. But a Deed; Charter, and other Mri⸗ 
tings are p2ivate , and remain in the cuſtody of the party, and may be 
raſed, interlined. oz co:rupted in points materiall ; and if they ſhould be ex- 
emplified, the raſure, interlineation, and co2ruption ſhall not appear therein. 
Alſo the Deed, Charter, oz other wziting may be fo2ged, and if they ſhould 
be exemplified , then the eremplification might ever be ſhewed in evidence, 
and not the Deed. ac. it ſelf, and ſo the koꝛgery, and falſity ſhguld never upon 
the view of the Deed. o2 of the ſeal, oz other things riſin on the view. be 
diſcovered. Poꝛeover if a foꝛged Deed ſhould be exemplified , then the effect 
of this ſtatute concerning publication ſhould be taken away; fo2 then the 
foꝛged deed,xc, it ſelf might never be publiſhed, oz given in evidence, but the 
eremplification, and fo this ſtatute. in that point deluded : and theretoze where 
this ſtatute, oꝛ any other ſtatute oꝛ book ſpeaks of an Eremplification,Vidimus 
02 Innoteſcimus of a Deed, xc. it muſt be intended of a Deed inrolled, viz, 
the Exemplification, Vidimus, oꝛ Innoteſeimus of the inrolment thereof, which 
is ok recoꝛd. It was further reſolved that no Reco2d, oz inrolment of any 
Recozd, may be exemplified under the G2eat Seale, but of a Reco2d of the 
Court of Chancery, oꝛ other Recoꝛd duly removed thither by Certiorari, 8c, 
Furthermoꝛe it was reſolved that no ercmplification ought to be of any part 
of a Letters Patents, oꝛ of any other Recoꝛd, oz of the inrolment thereof. but 
the whole Recoꝛd oz the inrolment thereof ought to be exemplified , ſo that the 


whole truth may appeare, and not of ſuch part, 7 makes fo; the one party, 
A and 


Mich. to Jacobi 
Regis in Com̃u. 
ni banco in a pro- 
hibition between 
Tho. Read pl. 
and Avis Hide, 
and Rich. Hide 
Defendants. 


Mich. 29 & 30 
Eliz, Iib. 5. fo. 54. 
in Pages caſe. 
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Of Libels and Libellers. Cap. 56. C 


and nothing that make againſt him oz that manifeſteth the truth. Lay, 
in the caſe at the Barre, the ſaid Book was intituled, Volumen de COpiig 


mnunimentorum, & diverſorum geſtorum, So as ſeeing the Bull it ſel 


28 H.8.cap.16. 
1 & 2 Ph.& Mar, 
cap. 8. 

1 Eliz. cap. i. 


Mic. 10. E. 3. co- 
ram Rege. 
Rot. 92. Eborum. 


Mic. 18 E. 3. co- 
ram Rege. Rot. 


1 5 Is 
Libellum. 


(being no matter of Reco2d) could not be exemplified; a fortiori, no ereq, 


plification could be had of the copie of the ſame, And if Bulls, #c. might be xz. 


emplified, then there might be an evaſion to make the ſtatute of 28 H. S. cap, 16. 
of ſmall fo2ce, which p2ohibiteth pleading, oz alledging of Bulls, xc, under 
paine ofa Pzemunire, as by that Act appeareth, 


—— —— ety een co Ao ——— 


CIO, LASFS 
Of Libels and Libellers. 


| be puniſhed fo2 the ſame, and in what manner, you may read in 
|; Repozts, viz. Libs. fo. 1 24, 125. Lib. g. fo.59. Lo theſe pou muy 
adde two notable Recoꝛds. By the one it appeareth, that Adam deRavenſwonh 
was indicted in the Kings Bench fo2 the making of a L tbell in watting, in the 
French tongue, againſt Richard of Snowſhall, calling him therein, Roy de Ra- 
veners, &c. Whereupon he being arraigned. pleaded thereunto not guilty, and 
was found guilty, as by the Recggd appeareth, So as a W ibeller, oꝛ a publiſher 
of a Libell committeth a publick offence and may be indicted therefoze at the 
Common Law, 

ER de Northampton an Attozney of the Kings Bench, wꝛote a Letter i 
Jo n Ferrers one of the Kings Conncell, that neither Sir William Scor Chieit 
Juſtice, no? his fellowes the Kings Juſtices, noz their Clerks, any great thing 
would do by the commandement of our Lo2d the King, no2 of Queen Philip, in 
that place, moze then of any other of the Realme ; which ſaid John being called, 
confeſſed the ſaid Letter by him tobe w2itten with his own pꝛoper hand, Judici- 
um Curiæ. Et quia prædictus Johannes cognovit dictam literam per ſe ſeriptam 
Roberto de Ferrers, qui eſt de coneilio Regis, quæ litera conti net in ſe nullam 
veritatẽ: prætextu cujus Dominus Rex erga Curiam & Juſticiarios ſuos hie in eaſi 
habere poſſet indignationem, quod eſſet in ſcandalum Juſt ic & Curiæ. Ideo dictu 
4 committitur Mareſc* & poſtea invenit 6 manucaptores pro bong 
geltu . 


* 


| CAP. 


V C7 Hat a Libell is, how many kindes of A. tbels there be, who are n 


Cap.77;78. 


— 
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CAP. LXXVII. 
Of Champerty, Imbracery, Main- 


tenance, &c. 


oart of che Inſtitutes, W. I. cap. 8. 32. & W. 2. cap. 49. &© the expoſition upon 
the ſame, Ses alſo the ſtatute of 32 H. d. eap. 9. in the firſt part of the Inſti- 


| 8 EE the firſt part of the Inſtit.Sect.70i. Verb. Maintenance, And the FTC 


tutes, #65 ſupra. Rot. Parl. 17 R. z. nu. 10. John de Winſors caſe. And the fourth 


part of the Inſtitutes, cap. Chancery. Whereunto you may adde, that where by 
the ſtatute of 6 H. 6, cap. 2. it is recited, that divers in times paſt have been 
diſherited, becauſe that in ſpeciall Aſiſes the Tenant and Defendant might not 


| have knowledge noꝛ copie of the pannell of them that be impannelled to paſſe in 


the ſaid ACiſes, to infozm them of their right and title befoze the day of the Sel⸗ 
ſion that the Aſſiſes ſhall be demanded; which is a rehearſall ol the Common 
law, but ſo to be underfood, that both parties plaintiffe and tenant, «c. be pꝛe⸗ 
ſent, when ſuch infozmation is given, and conſenting thereunto: other wiſe, if 
one of them infoꝛmeth in the abſence of another, it is unlawfull, and a good cauſe 
of challenge of ſuch of the Jury as ſhall be ſo on the one part infozmed ; fo2 eve- 
ry Jury muſt be indifferent, as he ſtand unſwozne. 


CAP. LXXVIII. 
Of Barretry. 


EE the firſt part of the Inſtitutes, Sect. 701- Verb. Barrerers. Dee the ſta⸗ 
N tute ol Ragman, temps E. i. whereby the Commiſſion of Trailebaſton is rat- 
ſed, It is thus pꝛobided. Et pur ceo q en tiels maners de quereles doit le 
court le roy eẽ favourable, voet le roy, & enjoint' les Juſtices qᷓ nul enque- 
relant, ne reſpoignant ne ſoit ſurpriſe nencheſon per Hockettours, ou Barrettours, 
pou que le vericie ne ſoit enſue, 
Hockettors 02 Hocquetours is àn ancient french woꝛd foꝛ a Knight of the Polt, 
(woꝛthy to be knit to a poſt) a decayed man, a basket-carrier, 
Foz Barrettozs, ſee the firſt part ofthe Inſtitutes, abi ſwpra, 


Ve t Mag. Cart. 
cap. 28. 2 Part. 


Cap «79,80, 


— 
— 


— —— 5 


CAP. LXXIX. . 
Of Riots, Routs, Vnlawfull Aſſemblies, ( 


Forces, &c. 


Totum, commeth of the french woꝛd, Rioter. 7. Rixari 2 and in th 
R Common law ſignifieth, when thꝛee oꝛ mo2e do any unlawfull ac, as 0 J 
\ beat any man, oꝛ to hunt in his Park, Chaſe, oꝛ Warren, oz to enter 3 
take poſeſſion of another mans land, o2 to cut o2 deſtroy his coꝛne, graſſe, 10 - 
other pꝛofit, xc. 5 : 

* Latine Turba. * Ronra is derived of the french woꝛd Rout, and p2operly in law ſignifieth, 

comes eſt diſcor- when thꝛee o: moꝛe do ny unlawkull act fo? their own. oz the common quarrel, 

3 . As when Commoners bꝛeak down Hedges, oꝛ Pales, oz caſt down D itches, 

— bis +17, 02 Inhabitants fo2 a way claimed by them, oz the like. 2 

ba recepit. An unlatwfull aſſembly is when thꝛee o2 moꝛe aſſemble themſelves together t 

Lamb. int. Leg. tommit a Riot oꝛ Rout, and do it not. Prædones autem nominamus uſq; nume: 

Inz ca. 151% ff. rum ſeptem virorum; deinde (quonſq; numerus 35 coaluerit) * Turmam (Saxo: 


1 1 kan nice hloth) dicimus; numerꝛus ſi excreverit, exereitum vocamus, hlorhbora, to hy 


* Turmaquaſi Atit of unlawfull aſſemblies, 7 „ 
tordena. One may commit a. Fozce, But of this, that J may not unpꝛofitably repeat, 

you map reade at large Firzherberr, and thoſe others that have wzitten of this? 

4 Argument. Hos 

Regula. Intereſt regi habere ſubdicos pacatos. Vis legibus eſt inimica, See Lib. 5. fu J 


91, & 115. Lib. 1 1. fo. 82. See the firſt part of the Inſtitutes, Sect. 43 1. 440, Cu- 
ſtam, de Norm. cap. 5 2. fo. 66, 67. 5 


Of Quareling, Ohiding or Bravling by work 
1 ; in Church or Church- yard. ' | : 


ab ingreſſu Eccleſiz, and being a Clerk from the miniſtrat ion of his Df- 


5 E.6-Cap.4. TT He offender being. a Lay-man, is fo be ſuſpended by the Dwinary 
fice, ſo long as the D2zdinary thinks meet accoꝛding to the fault, 


Cap. 87 82, 83. 


— — ee — 
— — — — —ññ—ñg — 
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CAP. LXXXL 
Of Smiting, or laying violent hands upon another 
in Church or Churchyard, 
i: He offender ſhall be deemed ipſo facto excommunicat; and excluded from the 166 a b. 
'Y company of Chꝛiſts congregation. Grenes caſe, ſim, 
1 
} „ 0 


vl CAP. LXXXII 


Ol malicious ſtriking with any weapon, or 
1 drawing of any vveapon in Church or Churchyard, 

: to the intent to ſtrike another, &c. 
4 mas Vo offender being convict by the oath of twelve men, oꝛ by his own con- L Note che dib 
Tj ] feſſion, * 02 by two lawfull witneſſes. befoze Juſtices of Aſſiſe, Juſfices jundive. 
= of Oier and Terminer, 02 Juſtices of Peace in their SefCions, ſhall loſe Int. leg. Inæ. ca. 5. 
one of his cares : and if he hath no eares, to be marked in the cheek with a hot Wi in — 
Iron with the Letter F, and ipſo facto be excommunicate; folds noxiam 

: acico, 
— ap by — Dier 23 Eliz. 127 


Cale ultim. 
CAP. LXXXIII. 
For ſtriking, &c. in any of the Kings Courts of 
q Juſtice: and for ſtriking, &c. in any of the 
2 Kings Houles, &c. 


Ec before in the Sixty fifth Chapter of Miſpꝛiſion, that is, Crimen 
commiſſionis. 


178 Cap. 84 


2 — — 
— 


CAP. LXXXIV. 


Againſt Fugitives, or ſuch as depart out ofthe 


Realme without licenſe, and ſuch as are beyond Sea, and 
returne not upon command. | 


— — . 


1 omne ſolum forti patria eſt, ut piſcibus æquor, 
Ovidins, Et volucri, vacuo quicquid in orbe patet. 


ars abꝛogated and repealed, and which of them ſtand in fo:ce. The ſtatutes 
5 R. 2. cap, 2. is repealed by the Statute of 4 Jac. cap.i. And the Statutes i 
12 R. z. ca. 1. 13 Eliz, cap.3, & 14 Eliz. cap. 6. are expired, The Statute of 12 R. 2. Snch as 
paſſe the ſea, oꝛ ſend out of the Realme to pꝛovide oꝛ purchaſe any benefice ofhy 
25H.8.cap.19. Jp Church, with cure oꝛ without cure, are in danger ofa Pꝛemunire No pe: 
x Elix. c. revive» gy reſtant within any of the Kings Dominions, ſhall depart out of any of thole 
Dominions, to any Uiſitation, Congregation, o2 Aſſembly foz Religion. 
Jae. cap. 4+ Anno 1 Jac. cap. 4. and: Jac, cap. 5. Againſt going oꝛ ſending of childꝛen h 
3 Jac. cap. . any Seminary beyond Sea; and againſt the departurs out of the Realme (wi 
out licenſe) of any childꝛen not being Douldiers, Mariners, Perchants, oz othn 
Appꝛentiſes oz Facto2s,fo2 any cauſe whatſoever. And Anno ʒ. Ia. ca. 4. againſ 
impoſing felony upon any ſuhject that ſhall depart this Realme, to ſerve aw 
Pꝛinte, State, 02 Potentate : 02 ſhall paſſe over the Seas, and there ſhall w⸗ 
luntarily ſerve any ſuch fozaine P2ince, State, oꝛ Potentate ; not having beine 
his oz their going oz paſſing, taken the Dath mentioned in that At, And lin 
wiſe impoſing felony upon any Gentleman oz verſon of higher degree, oꝛ am 
perſon which hath boꝛne, oꝛ ſhall beare any office, oz place of Captaine , L teutt 
nant. 02 any other place, charge, o2 office in Campe. Army, oꝛ Company of ſoul 
diers, 02 Conducter of ſouldiers, that thall goe, oz paſſe voluntarily out of this 
Realme, to ſerve any ſuch foꝛaine Pꝛince, State, oz Potentate , oz thall volun: 
tarily ſerve any ſuch fozaine P2ince, State oꝛ Potentate, befo2o he be bound hy 
Obligation with two ſureties, as in that Aa is pꝛeſcribed. But it is p:ovided 
that upon the attainder of any ſuch felony, no foꝛfeiture of dower oꝛ coꝛruption of 
blood ſhall enſue. Reade over theſe Statutes, foz they are ſo plainly penned, as 
they need no expoſition. 

Next unto this, two things fall into conſideration. Firſt, what Acts of Par: 
liament not publiſhed in pꝛint in our Books of Statutes do pꝛohibit men to paſle 
the ſeas without licenſe, And ſecondly, what may be done therein by the Common 
law of England. 

At the Parliament holden at Clarendon, Anno 10 H. 2. called the Aſſiſcof 
Clarendon, Facta eſt recognitio cujuſdam partis con ſuetudinum & libertatum an: 
ceceſloru Regis, & ca. 4, ſic recognitũ eſt, Archiepiſcopis, Epiſcopis, & perſonis 
regni non licet exire regnum abſque licentia Domini Regis, & ſi exierint, ſi Regi 
placuerit, ſecurũ eum facie nt, quod nec in eundo nee in redeundo, nec mori facie 
endo perquirent malum ſen damnum Domino Regi vel regno. 

This appeareth in it ſelfe to be but a recognition, oꝛ declaration of the Com⸗ 
mon law: and this is manifeſtly pꝛoved by the Writ in the Regiſter at the 

Regiſt. fo. 89,90. Common law, purſuing in effed the very woꝛds of the ſaid Act of 10 H. 2. Breve 
FN. B. 85. de ſecuritate invenienda, quod ſe non di vertat ad partes exteras ſine licentia 


Re is. 
y And 


[ T is firſt to be ſeen of Acts in Parliament publiſhed in pꝛint, which of they 
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| . 
Cap. 84. | 


Againſt Fugitrves, 
And hereupon there ariſeth a diverſity between one of the Clergie; and one of 
the Laity: fozaman of the Church may be compelled to put in ſurety, that he 
ſhall not vepart the Reabne without the Kings licenſe, noz ſhall there attempt 
any thing in contempt oꝛ pꝛe judice of the King oꝛ of his people. And this Writ 
is diroced to the Dheriffe; and ſaith, Quia datum eſt nobis intelligi, quòd A. B. 
Clericus verſus partes exteras ad quam plura nobis & quam pluribus de populo 


noſtro præ judicialia & damnoſa ibid, proſequend, & c. Whereby it appeareth, 


that this Writ lyeth only in the caſe of an Cccleſiaſticall perſon, 02 a man of the 

Church, and that foz thꝛee reaſons, I irſt, fo2 that they had the cure of ſonles, 
and therefoze ought to be reſident, Secondly, fo! that they, maintaining fo2ainc 
anthozity, impugned many of the Kings lawes, lo the great pzejudice ol the Lat- 
ty. Thirdly, they had no tempozall lands; thetef62e they found ſureties. 

There is another Writ in the = Regiſter; x that is to be directed to the party 
himſelfe, viz either to the Clerk, oz to the Layman, wherein the King reciting, 
Quod datum eſt nobis intelligi, quod tu verſ. partes exteras abſque licentia ho- 
ſtram clam deſtinas te divertere, & b quamplurima nobis & coronz noltrz 
prejudicialia ibid; proſequi intendas, & e. ſub periculo quod incuinbit prohibe- 
mus, ne verſ. partes exteras abſque licentia noſtra ſpeciali aliqualiter te divertas, 
nec quicquam ibid. proſequi, &c. And upon this Writ the party is not to finde 
any ſurety, fo there is no woꝛd of ſurety in this Writ, And if the c ſubject can- 
not be found, the King may make a Pzoclamation under the Gzeat Seale, to th 
effect ofthe Writ laſt mentioned. | 3 | 
Po let us peruſe ſuch authozities as we finde in Reco2ds 02 Books of Law 
in ſerie temporis, faking ſome few examples fo2 many that might be cited. 

d Willielmus Marmion Clericus protectus eſt ad Regem Franciz fine licentia 
Domini Regis, & propterea finem fecic, &c, Note the going over without any 
mohibition pzecedent unlawfull. Ws, | ; ; 

e Nul grandSeignior ouChivalier de noſtra Realm ne doit prenderchemin(daler 
hors de Realm) ſans noſtre conge, car iſſint purroĩt le Realm remain diſgarve de fort 
gents. And the f Nobles i Peers of the Realm are of the Kings great Councel, 
By this it appeareth, that theſe are pꝛohibited to goe beyond ſea without li- 
tenſe: but others of the inferiour Laity may go without licenſe, if they travell 
not to the aboveſaid prohibited ends. But g thoſe of the Laity and men of the 
Church alſo being beyond ſea, may be commanded by the Kings Writ, either un- 
der the Gzeat Seale, oꝛ Pꝛirie Seale, in fide & ligeantia. &c, fo returne into 
the R ingdome (though he be not there to any of the abo veſaid pꝛohibited ends ;) 
and if he returne not, foz his contempt his lands and goods ſhall be ſeiſed, quo- 
nſque,&c, h Commandement was given to an Eccleſiaſticall perſon reſiding if 
Rome to returne into England, | 

i Quamplurimæ literæ Domini Regis miſſæ Romæ, and revocand' diverſos 
Clericos ibid. commorantes, qui quamplurima attemptarunt in dedecus Regni, 
præcipient etiam, quod redeant ad feſtum eis appunctuatum: & pro eo quòd non 


| | venerunt, præceptum fuit vicecomiti quod eos capiat. Et Rogerus de Holme Præ- 


bendarius in Eccleſia Sancti Pauli London caprus per Vic London, & arenatus, 
examinatus, & convictus mittitur priſonæ Turris London ibid, moraturus, &c, 

& Rex proclamari fecit in omnibus comiratibus Angliz, quod ne quis comes, 
baro, miles, religioſus, ſagittarius, aut operatius, &c. extta regnum ſe transferat, 
ſub pœna areſtationis. & incarcerationis. : 

Perein it is fo be obſerved, that ſeeing by law, no Earle, Baron, oz Knight 
(as Britton ſaith) noz religious, «c. ought to goe out of the Realme , a general 
Pꝛoclamat ion declarative will ſerve to aggravate their offence : but other wiſe it 
ts of thoſe, that are not pꝛohibited by law, they muſt have ſucha particular Writ 
02 Pꝛoclamation as is aboveſaid. | OO 

Sir Matthew Gourny Knight was pꝛohibited by the Kings Urit to depart 
the Realm, and to ſerve in wars expꝛelly inhibited by the Ring; which notwith- 
ſanding he did. Now the Reco2d ſaith, Quia Mathæus Gourny miles contra de- 
fenſionem Regis transfretavit, & ſe guerris ſibi per regem-inhibiris immiſcuit, 
tam in corpore, quam in bonis m ſorĩs fecit Regi manerĩum de Corimallet ſimul cu 
una Carncar' terræ, &c. Rex 
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Vide fimile Re- 
giſt. 6 r, &c. Ad 
jura Regia. 

Reg iſt. fo. 193. 
De licentia ttanſ. 
fr2randi pro re-. 
ligiofis. 


1 A , 
a Regiſt. 89, 90. 
F. N. B. fo. 8 5. 
b So as neither 
this Writ, nor a 
Prochmation in 
nature of this 
Writ ought to 
be granted, but 
where the party 
intends to de- 
part the Realme 
for tlieſe ends. 
c F. N. B. fo. 8 5. b. 
Vide Dier 1 Eliz. 
165. b. 
d Rot. Finium 
6H. „„ 
Et Rot. clauf. 
7 H. 3. m. 5. 
e Britton temps 
E. 1. fo. 28 25283. 
Vide leſtatut de 
5 R. z. ca. 2. Seig- 
nior s except QUE 
of that ſtatute. 
F See the firſt 
part of the Inſtit. 
— 1 10. a. 
27 Auguſt 5 H.. 
De on 5 
councell. 
g An. 19 E. z. in 
Scac. 
2 & 3 Ph. & Mar. 
Dier 128. pl. 1. 
Will. de Britaine 
Countee de Rich- 
monds caſe. 
h Rot. clauſ. 
4 E. 3. m. 38. 
1 Hil. 24 E. . co- 
rã Rege, Rot. 13. 
4 Doxſ. clauſ. 
25 E. 3. m. 18. 


Mic. 39 E z. 
coram Rege. 
Rot. 97. Somerſ. 
Rot. Vaſc. 10 E. 3. 


m. 29. 
m By ſeiſurd AC 


impriſonment. 
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& Rot. Pat. 


40 E. ꝑt 1 nu. 40. 


Mich. 41 E. 3. 
Coram Rege 
Rot. 34. Prioriſſa 
Sancti Barth. & 
de novo Caſtro 
quod mare non 
tranſibit, &c. 
Nota (legum 
ſuarum) ut ſupra. 
6 F. N. B. 8 5. f. 


* 


e Dier Hil. 
2 Eliz. 176. the 
caſe of Bartcu 
and the Datches 
of Suffolk. 
d Sec 10 H. 4. 5. 
Englefields caſe. 
Lib. 7. fo. 11. 
See the x. part of 
the Inſtitutes 
Sect. 102 · 

e Mich. 12 & 


13 El. Dier f. 296. 


& Paſc.23 Eliz. 
fo. 375. 


Deut. c 23. v. 15. 


Camden Elizab. 
pa. 3 55 


An. 21 H. 7. 
Rot. Parl. 19 H. 7. 


Againſt Fugitives. 


Rex licentiam dedit Abbatĩ de E. quòd proficiſcipoſfit ultra mare ad vi. 


ſitandum caput Sancti Johannis Baptiſtæ Ambiani, corpora trium regum Co 


loniz, feretrum Sancti Franeiſei in & Sanctum Jacobum in Galicia, in 
quod non proſequetur, aut procurabit quiequam in præ judieium regis, aut þ. 
gum ſuarum, ſicut idem Abbas in præſentia Cancellarii regis per juramenuum 
uit, f ; 
Noto that Ecclefiaſticall perſons could not goe beyond ſea on Pügrt. 
mage without licence, noꝛ to doe any thing in p2ejudice of the King, oz his 
b And it is to be obſerved that the King may grant licence ks travail te. 
yond the ſeas, either under the G2eat Seal, P2ivy Seal, o2 Pzivy Signet, 
but he cannot recall one that is beyond ſea, but by the Gzeat Seale, oz Pa 


But fo2 avoiding of tedionſneſſe, and heaping many to one end , let us de. 


ſcend to later times. | 
»The Letters under the Gzeat Heal, 02 Pꝛtvy Seal to recall any fron 
beyond ſea, ought to be ſerved by ſome © mefſenger , who upon his balh is 


make a certificate thereof in the Chancery, and from thence a Mittimus tobe 


ſent into the Exchequer , and thereupon a Commiſſion to be granted to ſei 
the lands and goods of the Delinquent. Can 

e Mich. 12 & 13 Eliz. It was reſolved by all the Juffices (except two) that 
a Merchant of London departing the Realm, to the intent to live freely fro 
the penalty of the law, and out of his ane obedience to the Queen, and not ia 
any Perchandiſe that it was no contempt to the Queen, ſoꝛ Merchants were qo: 
cepted out of the ſaid ſtatute of 5 R. 2. cap.2. and by the Common law Merchant 
might paſſe the ſea without licence, though it were not to merchandize. 

It is holden, and ſo it hath been reſolved, that divided Kingdomes under 
verall Kings in league one with another are ſanctuaries fo2 ſervants oz ſab- 
jets flying fo2 ſatety from ene Kingdome to another, and upon demand made 


by them, are not by the laws and liberties of Kingdomes to be delivered: and 


this ( ſome hold) is grounded upon the law in Deuteronomy, Non trades ie 
vum domino ſuo, qui ad te confugerit. _ F 
hen Queen Elizabeths Ambaſſadour lieger in France, anno 34 ol ht 
reign, demanded of the French Bing Morgan and others of her ſubjeds, thit 
had committed treaſon againſt her; the anſwer of the French King to tht 
Queens Ambaſſadour is truly related in theſe woꝛds. Si quid in Gallia m- 
chinarentur,regem ex jure in illos animadverſurum; fin in Anglia quid matti. 
nati fuerint, regem non poſſe de eiſdem cognoſcere, et ex jute agere. Omnia 
regna proſugis eſſe libera, regum intereſſe, ut ſai quiſque regni libertates tue: 
tur. Immo Elizabecham non ita pridem in ſuum regnum Monntgomerinm, 
principem Condzum , et alios è gente Gallica admiſiſſe, & c. and fo it n 


King H. 8. in the 28. year ol his reign being in league with the French Ring, 
and in enmity with the Pope, who was in league with the French Bing, ſent 
Cardinall Pool Ambaſſadour to the French King, of whom King H. 8. deman⸗ 
ded the ſaid Cardinall being his ſubject, and attainted of treaſon and to that 


end cauſeda treatiſe to be made (which J have ſeen) that ſo it ought to be done 


jure gentium: ſed non præ valuĩt. But Ferdinando Ring of Spain upon requeſt 
mads by H. . to have Edmond de la Pool Earl of Suffolk attainted of Pigh 
Treaſon by Parliament, anno 19 H. y. at the firſt intending to obſer ve the pꝛi⸗ 
viledge and liberty of Kings, to pzotect ſuch as came to him fo2 ſuccour, and 
pꝛotea ion, delivered him not, yet in the end upon the earneſt requeſt of H. 7. 
and pꝛomiſe that he would not put him to death, caufed the ſaid Earl fo be 
delivered unto him, who kept him in pꝛiſon, and conffruing his pꝛomiſe to be 


perſonall to himſelf, commanded his ſon Henry after his deceaſe to erecute hun, 


who in the fift year of his reign upon cold blood perfoꝛmed the ſame, 


Me could add moze examples of this kind, but (to ſpeak once fo2 all)having 


purpoſed 


Cap. 94 


rg Array 


Againſt Monopoliſte. 


Cap. 85. 


purpoled to give ſome taſte ok every thing pertinent, oz incident fo luth things; 
as we have undertaken to treat of, theſe ſhall ſuffice. | "00 
See the ſtatute of 3 Car, an Ac to roſtrain the paſſing and ſending of any , cx.ca.;.. 


to be Popiſhly bzed beyond the Seas. . . 
* Flemenesfreme, five Flemenesfrenthe , interpretatur, Catalla fugiti vorum. 


CAP. LXXXV. 
Againſt Monopoliſts, Propounders, and 


Projectors, 


T appeareth.* by the Pꝛeamble of this Act (as a judgement in Parlia- 
ment) that all G2ants of Monopol ies are againſt the ancient and Funda⸗ 
mentall laws of this u ingdome, and therefoze it is neceſſary to define what 
A Ponopoly is. | - | 
b APonopoly is an Inffifution,o2 allowance by the King by his Gꝛant, Com- 
miſſion, 02 otherwiſe to any perſon oꝛ perſons, bodies politique, oꝛ coꝛpoꝛate, oł oꝛ 
fo2 the ſole buying, ſelling, making, woꝛking⸗ oz uſing of any thing, whereby any 
perſon oꝛ perſons, bodies politique, oꝛ co2pozate , are ſought to be reſtrained of 
any freedome; oꝛ liberty that they had beloꝛe, oz hindꝛed in their lawfull trade. 
dicitur, Yr? 9% wire, i. lolo, xa nwatouar, i. vendere, 
genus mereaturæ uni verſum vendit, ut ſo- 
us vendar,-pretium ad ſuum libitum ſtatnens: hereof you may read moꝛe at 
large in that caſe, And the law ofthe Realm in this point is grounded upon 
the law of God, which ſaith. Non accipies loco pignoris inferiorem & ſupe- 
riorem molam;quia animam ſuam appoſuit tibi. Thou ſhalt not take the ne⸗ 
ther 02 upper milſtone to pledge; foꝛ he taketh a mans life to pledge: Mhere⸗ 
is accounted his life, becauſe it maintaineth 
his lite; and thereloꝛe the Ponopoliſt that taketh away a mans trade, taketh 
away his life, and thcrefo:e is ſo much the moꝛe odious, becauſe he is vir ſan- 
guinis. Againſt theſe Inventers and Pꝛopounders of evill things, the holy ghoſt 
hath ſpoken, Inventores malorum, & c. digni ſunt morte. 
onopol ies are againſt. the ancient and Fundamenta 
Realm (as it is declared by this Ac) and that the Ponopoliſt was in times 
pat, and is much moꝛe now puniſhable; fo2 obtaining and pꝛocuring of them, 
wo will demonſtrate it by reaſon, and p:ove it by authozity. 
M hatſoe ver offence is contrary to the ancient and Fundament 5 
the Realm, is pun iſhable by law: but the uſe, of a Monopoly is contrary to the 
ancient and Fundamentall laws of the Realm ; therefo:e the uſe of a 
Ponopoly is puniſhable by law. | 
That offence which is contrary to the anci 
malum in ſe, The Mino is pꝛoved by this declaration in Parliament. 
T hc liberty that the ſtibject hath to goe to any Clerk in the Kings Court 
cannot be reſtrained but by Parliament. 
In 50 E. z. John Peachie of London. wa 
licence under the Gꝛeat Deal; that he only might ſcllſweet wines in London. 
Seo in the Pꝛeambles of 9 E. 3. cap. 1. 25 E. 3+ cap. 2. 27 E. 3. & 28 E. 3. 
Star, Stap, 2 R. 2. ca, 1. Ser the ſtatute of Magna Carr. ca. 3. 31 E. 3. cap. 10. 
7 H.. cap. 9. and 12 H.. ca. 6. 1 & 2 Ph. & Marca. 14. Rot. Parl. 1 R. a. nu. 20. 
4 R. 2 hu. 9. 5 R. 2. nu. 89, Forteſcue cap. 35, 36. One of the Articles where⸗ 
with William de la Pool Duke of Suffolk was charged, was koꝛ pꝛotur ing of 
ation of the Common law, and hindzance of Juſtice: 


Foz the woꝛd Ponopoly, 


quod eff, cum unus ſolus aliqu 


by it appeareth that a mans trade 


u laws of the 


ent and Fundamentall laws is 


5 ſeverely ptmiſhed fo? pꝛoturing a 


divers liberties in derog 


Note this is an offence puniſhalle, 


181 


Nich. 10 H.. 
Coram Rege, 
Rot. 59 Herttord 


4 The ſtature of 
iz Jac.ca.z. 
Kom. 1. 30. In- 
ventores malorũ. 


b A Monopol 
deſer bed. K 
See the Expofitĩ- 
on upon Magna 
Carta c. 29. & 30. 
in the ſecond x8 
of the Inſtit. 

c Trin.44 Eliz. 
Lib. 11. t. 8 4, 8 5. le 
caſe de Monopo- 
lies · 


Deut. ca. 24. V. C. 


Rom. 2. 3 0. 


commercium jure 
gentium commune 
eſſe debet, & nom 
in Monepolium, & 
Privatum pau- 
culorum queſtum 
con vertendum. 
Iniquum eft alios 
permittere, alios 
inhibere merca= 
turam. : 
11 H. 5. 11. 


W. 1. cap. 2. 


Rot. par. 30 E. 3. 
nu. 33. 


Roc. Parl. 
28 H C. nu. 30. 
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Mich.a& 3 El. 
Dier Manuſcript 
not printed. 


Stat. de 5 Eliz. 


Againſt Monopolifts. 
King Philip and Queen Mary by their Letters Patents granted to the 

Bailifs & Burgeſſes of Southampton & their ſucceſſoꝛs,(ſoꝛ that KingPhilip irt 
landed there)that no wines called Palmſies.h20ught into this Realm from the 
parts beyond the ſeas by anyL tege man oꝛ Alien, chould be diſcharged o2 landed 
any other place of the Realm, but onlyat the ſaid town # poꝛt of Southamptey 
with a pꝛohibition that no perſon oꝛ perſons ſhall doe other wiſe, upon pain topy 
treble cuſtome : And it was reſolved by all the Judges of England that this 
grant made in reſtraint of the landing of the ſame wines was againit the laws 
and ſtatutes of this Realm, viz. Magna Carta, 29, 30. 9E.3.cap«1. 14 E. i 
25 E. 3. ca. 2. 27, & 28 E. 3. Statute of the Staple. 2 R. 2. cap. 1, and others: 
and alſq that the aſſeſiment of treble cuſtome was againſt law, and meer 
void, And after at the Parliament holden in Anno 5 Eliz. the Patent, ag t 
Aliens, was by a pꝛivate ad confirmed by Parliament,and not foz Englith, 


Trin. 41 Eliz. Coram Rege, Rot. 92. Int. Davenant & Hurdys in treſpaſſe. ö 


Trin. 44 Eliz. in Lib. 1 1. fo. 84, 8 5. &c, Edward Darcies caſe. Hil, 7 Jacobi in 
Lib. S. fo. 121,122. &c. the caſeof the city of London. 8 


The jndgement in the ſaid cafe of Ponopolies cited befoze, Trin. 44 Ely. 
was the pꝛincipall motive of the publiſhing of the Kings Book mentioned 


the P2eamhle of this Ac, and that Book was a great motive of obtaining th 


royall aſſent to this Act of Parliament, whereof we are now to ſpeak. This 
Act moved from the honſe of Commons: the Act is long and in pꝛint, and nen 


not here to be rehearſed : yet will we peruſe and explain the wozds in then 


C By his Grant, Commiſsion, or otherwiſe. } Tbele won 
ſor otherwiſe] are of a large extent, and are well warranted by this. Act, th 
woꝛds whereol extend not only to all P2oclamations, Inhibitions, Reffraing 
and warrants of aſiffance of the King, but all Inhibitions, Reſtvaints an 
warrants ot aſtiſtancs ofall oꝛ any of the Pzivy Counteil oꝛ any Gher:andatls 
ther matters oꝛ things whatſoever either of the King,02 of all oꝛ any of his ppi 
Conncell to the inſkitating, erecting, rengthen ing, turther ing, oꝛ countenn 
Ling ok the ſole buying, folling, ic. oꝛ any of them, are declared to be altogethe 
contrary to the laws of this Realm. ic. ut in ſtatuto. This Act herein, and u 


the reſidue thereof, is foꝛctbly and vehemently penned fo2 the ſuppꝛeſſion ola 


Bonopolies: fo2 Ponopolies in times paſt were ever without law; but never 


- without friends. 


TSA . Sole. This woꝛd [ole] is to be applied to Five ſeverall things. vn. 
buping, ſelling, making, wozking, and uſing; four of which are ſpeciall, and the 


laf,viz, (ſole uſing) is fo generall, as no Monopoly can be raiſed , but thall be 


within the reach ofthis ſtatute; and yet foꝛ moze ſurety theſe wo2ds [or ofary 


other Monopolies] are added: and by reafon of theſe wozds {ſole uſing] divers 


- p2ovilions'are made by this Act, as hereafter ſhall appear. 


J Qt any thing] ds the wozds befoꝛe were generall, ſo theſe worde 
[ofany thing ure of alarge extent. Res enim generalem habet ſignificationem, 
quia tam corporea, quam incorporea, cuj uſcunque ſunt generis, naturæ, ſive ſpe- 
ctei>comprehendit : and this woꝛd cauſeth ſome exceptions hereafter to be made, 


8 whereof we ſhall ſpeak tn their pꝛoper place. 


C Whereby any perſon or perſons, &c.] So: this fee the ts 
tute of Magna Carta, ubi ſupra : and this clauſe is impliedly warranted by thele 


woꝛds {or of any other Monopolies)in the firſt clauſe of the Purvien, 


C Shall be for ever hereafter examined, heard, tried, and 
determined by and according to the Common laws of this 
Realm, and not otherwiſe.] This A having declared all Ponopolies 

. 


Cap. 85 


Sg. grass a>) 


SR 


. een eren r 


err 


ls * 7 — Y — 


KN. SSA wv 


SS + 


Cap.$5. 


Againſt Monopolifts. 


tc. to be void by the Connnon law.hath pꝛovided by this clauſe, that they ſhall be 
examined-heard, tried, and determined in the Tourts ol the Common law accoꝛ⸗ 
ding to the Common law, and not at the Councell Table, Star⸗chamber, Chan- 
cery, Exchequer chamber, oꝛ any other Court oflike nature, but only accozding 
to the Common laws of this Realm, with woꝛds negative, and not otherwiſe: 

oz ſuch boldneſſe the Monopoliſts took, that often at the Councell Table, 
@tar-chamber, Chancery, and Exchequer chamber, petitions, info:mations,and 
hils were pzeferred in the Star⸗chamber, ic. pꝛetending a contempt foꝛ not 
obeying the commandements and clauſes of the ſaid grants of Ponopolies, 
and of the pꝛoclamat ions, c. concerning the ſame: fof the pꝛevent ing ol which 
miſchiefthis bꝛanch was added. | 


q That all perſon and perſons, bodies politique; and cor- 
orate whatſoever, which now are, or hereafter ſhall be, ſhall 


fland, and be diſabled, and uncapable, &c.] This bꝛanch foz fur- 
ther extirpation of all Bonopolies, diſableth all men, ec, to have, that is, to take 
any Monopoly, oꝛ to uſe, exerciſe, oꝛ put in ure any Ponopoly, ic. whereby the 
wiſh and deſire of the Poet is granted, 20156 05 oe 


Funditus extirpa Monopolas & Nomopolas; 
Hic labor, hoc opus eſt; Hereule major eris, 
Paucorum nocuit ſeelerata licentia multis, 
Argento mutat dum Monopola piper. . 
C If any perſon or perſons after the end of forty dayes 
next after the end of this preſent Seſsion of Parliament fat 
be hindred, grieved, diſturbed, or diſquieted, &c. 

By this bzanch Dir things are pꝛovided and enacted. 1. Remedy is afven 
to the party grieved at the Common law by action oꝛ actions to be grounded up⸗ 
on this ſtatute. 2. This remedy may be had in the Court ok the Rings 
Bench, Common Pleas, and Exchequer o2 any of them, at the election ot the 
party grieved. 3. The party grieved ſhall recover treble damages, and double 
toſts. 4. Noeſſoin, pꝛoted ion, wager of. law, aid pꝛaper, pꝛiviledge, injun⸗ 
con, oꝛ oꝛder of reſtraint to be allowed in any ſuch actton. By (aid pꝛayer) 
is intended as well the Writ de domino rege inconſulto, as the uſuall om ot᷑ 
aid pꝛayer, fo2 both are to one end, and(92der of reſtraint) was added, foz the 
Councell Table, Star-chamber, Chancery, Exchequer Chamber, and the like, 

J 5, If any perſon or perſons ſhall after notice given, &c, canſe or procure 
any ſuch action to be ſtayed or delayed before judgement, by colout or means 
of any order, warrant, power or authority, ſave onely of the Court wherein 
ſuch action ſhall be brought and depending, the perſon ot perſons ſo offending 
ſhall incur the danger of Premunire,&c, * 1 + 


This clauſe extends to the Pꝛivy Councell, Star-chamber , Chancery, Ex⸗ 
chequer Chamber, and the like, and likewiſe to thoſe that ſhall pzocure any war: 
rant, c. from the Ring, ic. and ſo it was reſolved by a Committee of both Pon 
ſes befo2e this Will paſſed ; but it extendeth not to the Judges of the Court be⸗ 
foe whom any ſuch action ſhall be bzought, foz befoze judgements. days muſk be 
given by o2ders of Court, ⁊c. . 3 53 

J 6. Or aſter judgement had upon ſuch action ſhall cauſe or proeure execu- 
tion of or upon any ſuch judgement, to be ſtayed by colour or means of any or- 
der, warrant power or authority, ſave only by writ of Error and Attaint᷑, the 
perſon or perſons ſo offending ſhall incur the danger of Premunire, xc. 

This clauſe is moꝛe generall then the fo2mer; being the fifth clauſe , fo this 
extendeth alſo to the Judges of the Court where the action is bzought oz de⸗ 
pending, if any ſtay oz delay be uſed by them after judgement, and ſo it was 
reſolved as is afo:eſatid, a — 

B b 2 There 
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Concerning new 
manufactures 
and heretofore 
granted, &c. 


paſch. 15 Eliz. in 
the Exchequer 
Chamber Bircots 
caſe. 


Rot. Parl. zi E. 4. 
nu. 29. 

22 JI. 4. ca. 5. 

7 E. 6. ca. 6. 

1 Jacobi ca. 5. 


Concerning new 
manufactures 
hereafter to be 
granted, &c. 


R 


Againſt Monopoliſts. | Cap. $5 


There be in this Act concerning Ponopolies oꝛ ſole buying, tc. manyPryy, 
ſoes. The firft is, That this Act ſhall not extend to any Letters Patents g 
grants of p2iviledge heretofoze made of the ſole wozking oz making of aw 
manner ot now manufacture : but that new manufacure muſt have ſeven py, 
perties. Firſt, if muſt be fo2 twenty one years o under, Secondly, it aus 
be granted to the firff and true inventer, Thirdiy, if muſt be of ſuch mann 
tures, which any other at the making of ſuch Letters Patents did not ale; 
fo2 albeit it were newly invented, yet if any other did uſe it at the making u 
the Letters Patents, 02 grant of the pꝛiviledge, it is declared and enaun 
to be void by this Act. Fourthly, the pꝛiviledge muſt not be contrary to lam: 
ſuch a pꝛiviledge, as is conſonant to law, muſt be ſubſtantially and eſſentially 
newly invented; but if the ſubſtance was in eſſe befoze , and a new addttim 


thereunto: though that addition make the fozmer moꝛe p2ofitable, pet is it not 
a new namfacure in law; and ſo was it reſolved in the Trcheguer Chambe 


Paſch, 15 Eliz. in Bireots caſe fo a pꝛiviledge concerning the pꝛepar ing an 
melting et. of lead oꝛe: fo2 there it was ſaid, that that was to put but a new hit: 
ton to an old coat: and it is much eafter to adde then to invent. And there i 
was ade reſolved, that if the new manufacture be ſubſtantially invented accop 
ding 40 law, pet no old manufacture in ufe befoze can be pꝛohibited. Fifthly, 
noz miſchievous to the State by raiſing of pꝛices of commodities at hony, 
In every ſuch new manufacure that deſerves a pꝛiviledge, there mult be Urgen, 
neceſſitas, and evidens utilitas. Sixthly, noz to the hurt of trade. This is den 
mater iall and evident, Seventhly, noz generally inconventent. There was x 
new invention found out heretofoze. that Bonnets and Caps might be thick: 
ned in a fnlling mill, by which means mo2e might be thickned and fullked in om 
dap then by the labours of fourſcoꝛe men, who got their livings by it, Jt wash 
vained that Bonnets and Caps ſhould be thickned aud fulled by the ſtrength & 
men, and not ina fy mill, foz it was holden inconvenient to turn ſo may 
labouring men fo + Jf-anyof theſe ſeven qualities fail, the pꝛiviledg 
is declared and enarted ito be void by this Act : and yel this Act, it they have il 
theſe ['p2operties; ſet them in no better caſe, then they were befoze this Ad, | 
The ſetand -P2oviſoconcerneth the pꝛiviledge of new mamifactures heren 
ter to vs granted: and this alſo muſt have ſeven pꝛoperties, firſt it muſt be loꝛ the 
tearm of fourteen years oz under: the other fix pꝛoperties muſt be ſachas 
are afo:eſatd , and pet this Act maketh them no better, then they ſhould han 
been, it this Ac had never been made; but only except and exempt them ont of the 
Purvien, and penalty of this Law. S 4 | 

The cauſe wherefoze the pztviledges of new manufactures either befo2e this 
Ad granted, oz which after this Act ſhould be granted, having theſe ſeven pu 
parties, were not declared to be good, was, fo2 that the reaſon wherefo2e fuch i 
p2iviledge is good in law is. betcauſe the inventer bꝛingeth to « foꝛ the Common 
wealth a new manufacture by his invention, coſt and charges, and there foꝛe if 
is reaſon, that he ſhould have a pꝛiviledge fo2 his reward (and the inconragement 
of others in the like) foꝛ a convenient time: but it was thought that the times li 
mited by this Act were too long fo the pzivate,befoze the Common wealth ſhonid 
be partaker thereof, and ſuch as ſerved ſuch pꝛiviledged perſons by the ſpace of fe- 


ven pears in making oz wozking of the new manufacare(which is the time lim: 


ted by law of App2enticehood) muſt be Appꝛentices 62 ſervants il dur ing the 
reſidue of the pꝛiviledge, by means wherof ſuch numbers of men would not apply 
thomlelves therennto,as ſhould be requiſite foz the Common wealth, after the 
p2iviledge ended. And this was the true cauſe wherefo2e both fo2 the time pal⸗ 
{ed, and foꝛ the time come, they were teft of fuch fo2ce,as they were befoze the mn 
king of this Act. 525 | 

Thethird maviſo is, That this Ac ſhalnof extend oꝛ be p1ejudictal to any grant 
02 pziviledge-polwer oa authozity heretofoze made, granted, allowed, oz confirmed 
by any Act ofPartiament now in fozce.ſolong as the fame ſhall ſo continue in 
fozce. This was added foz that the City ot London « other Cities + Boꝛoughs. 
4 ic, 
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Againſt AMonopoliſts. 


xc, have ſome pꝛiviledges fo2 buying, ſelling· ic. by Aas of Parliament, Foz exam- 
ple, Che ſtatute of r & 2 Ph. & Mar, giveth a Pꝛiviledge to Cities, 1Bo2oughs, 
Tobons coꝛpoꝛate. æ Parket Towns, foꝛ the ſale by retale oł certain wares and 
erchandizes, and ſome other As of Parliament in like caſe: all which do 
pꝛove. that ſuch p2iviledges ceuld not be granted by Letters patents. But ſpeci⸗ 
ally this clauſe was added in reſpect of the generality of theſe woꝛds ( ſole uſing · 
The fourth Pzoviſo, Provided alſo, and it is hereby farther intended, decla- 
red, and inacted, that this Act, «c, ſhall not in any wile.extend, oꝛ be pꝛe judiciall 
unto the City of London, oc, 2 „ 8 
By this Pꝛoviſo, not only the Gzants, Charters, and Wetters Patents to 
any City 62 Towne Coꝛpoꝛate, ic. but allo the cuſt omnes uſed within the dame, 
are extepted out of this Kut: which ſermeth to be moꝛe then need, berauſe the 
firſt clauſe ol the Put vien of this Ac doth extend but to Commiſſions, Gzants:; 
Vicenſes, Charters, and Letters Patents, . | PETE 2» 
The fifth. P2oviſo doth except out of the Purvien and penalty vt this Katute 
four things, but leaveth them of the like fo2ce and effec, and no other. as this Ac 
had never been made. Firſt; the pꝛiviledge concerning pꝛinting made, oz here« 
alter tobe made. Secondly, Commiſſions, Gꝛants, and Letters Patents made 
92 hereafter to be made fo2 02concerning the digging, making, o compounding 
ol Salt- peter oꝛ Gunpowder. Thirdly, oꝛ the caſting oꝛ making of O2daancs, 
02 ſhot foꝛ Oꝛdnance. Fourthly, Gzants and Wetters patents heretofoze made, 
02 hereafter tu be made ol any Office oz Offices heretofozs ereded, made, oꝛ oz 


dained and gow in being · and pat inerecution, (other then uch Offtresas bas 
been decried by any his Pajeſties Pꝛoclamatiens.) So as to the thing by this 


B2anch excepted, Four things are required. I irſt that it be an Office, This 
extendeth only to lawfull Dffices fo2 divers cauſes. 1. It was neceflary to ex- 
cept tawfuti Otfices in reſpec of theſe woꝛds [ſole uſing 2. Offices are duties, 
ſscalted; to put the Officer in minde of his duty, 3. That which is voide and 


| again Law, is no duty, unleſs it be not to uſe them. 4. Suth us are ereded 


Law, are Ponopolies and Oppzeffions of the people, and no Dffices, 
5. In Aids of Parltament tawtull Offices are intended, as in Ike caſes hath 
been olten adjudged: therefoze unlawfull Offices are all taken away by this 
Ac , and lawfull Offices remain nd-continue. | , ee 


* 


Secondly, that it be an Office heretofo:e erected. By this Act the erection of 


all new Offices, which were noterected beloze this Ac, are wholly taken away, . 
| Thirdly, that it be now in being, and put in execution. Though the Office 


were ereced-befoze this Aa, yet if it were not in being and put in execution 
the 1 9 day of Feb2uary in the 21 year of the reigne ot King James (at iuhat time 
this Parliament begun) it is cleerly taken away by this Ack. F 

Foaurthly, that it be ſuch an Office, as hath not been detried (fox ſo is the Re: 
toꝛd of Parliament, and not[decreed] as it is in the pzinted book) by any of his 
Majeſties Pꝛoclamat ions: foꝛ all ſuch Offices as be decried. that is; either fo2- 
bidden, o2 pꝛohibited by any of his Pajeſties Pzoclamations, o2 where the party 
grieved is left to his remedy at the Common law by any Pꝛoclamat ion, they be 
alſo decried ; fo2 being contrary to the lawes of this Realme, as it is declared 
and enacted by this Act, they arealfs decried with a witneſſe , and can never be 


| granted hereafter. 


The fift. Pzoviſo concerning the making of Allom,oz Allome-Pines, needed 
not.fo2 they belong to the Subjec in whoſe ground ſoever the Dare is: « there: 
foe any pziviledge thereof cannot be granted, but in the Kings owne ground, 


The ſirth P2ovilo concerns the Yoſtmen ol Newcaltle;xc, This Clauſe was 


inſerted in reſpec of theſe wo2ds [ ſole uſing. | 

The reſt of the Pꝛoviſoes concerne particular perſons, and do exempt and er- 
cept certaine ſuppoſed pziviledges out of the Purvien and penalty of this L aw. 
but leaveth them of like fo2ceand effec, as they were befoze the making of it. 


But it is to be obſerved, that all the Pzoviſoes alter the Sixth, extend only fo 
the ſuppoſed pꝛiviledges therein particulariy mentioned, already — 73 | 


fo any to be granted hereafter, 


185 


1 & 2 Ph. & Mar. 
cap. 7. 


Lit. Sect. 73 i. 
Pl. com. 26. b. 
11 H. 4.80. 


4 E. 4. 3 1. pl. 2. 


See the Procla- 
mation bear ing 
date 0 July, 
An. 19 Jac-regis; 
and another — 
clamation bear- 
ing date, 20 Mar- 
tii An. 19 Ja. Re · 
gls. | 


The ſtatute of 


21 Jac.cap.3. 


In Exilio Hugo- 
nis. 


Rot. Parliam. 
50 E. 3. nu. 17. 

& 28. 

Sec 28 H.. nu. 
30. before. 

The Pur vien of 
the Act of 21 Ja, 


cap. 3. 
The offence de- 
ſeribed. 


Hil 2 Jac. lib. 7. 
fo. 36. b. the caſe 
of penal ſtatutes. 


Cap. 86. 


8 


— W 


CAP. LXAXXVI 


Againſt thoſe that obtaine power to diſpenſe 
with penall lawes, and the forfeitures thereof. 


— 


T appeareth by the Pꝛeamble of this Act, that all Grants of the benefit of 
- | any penall law, o2 of power to diſpence with the law, oz to compound in 


the fozfeifure, are contrary to the ancient fundamentall lawes of this Reaam 

It was one of the Articles wherefoze the Spencers in the reigne ol king E, 
were ſentenced, that they pꝛocured the Ring to make many Diſpenfations, Pp? 
lour malveis counſell defeaſant ceo q le Roy ad grant p Parliament p boy 
advice. | 


In 50 E. 3. Richard Lions a Pcrchant of London, and the Lo. Latimer, were 
ſeverally ſentenced in Parliament fo2 pzocuring of Licenſes and D iſpenſations 
fo tranſpoꝛt Wools, tc. - 2 


Ir is declared and enacted, that all Commiſſions, Grants, Licenſe, 


1Charters, and Letters patents, heretofore made or granted, to ay 


perſon or perſons, bodies politick, or corporate, of any power, libeny, j 


or faculty, to diſpenſe with any others, or to give licenſe or toleratiq 
to doe, uſe, or exerciſe any thing againſt the tenure or purport of in 

Law or Statute, or to give, or make any warrant for any ſuc lis 
tion, licenſe or toleration to be had, or made, ortoagree, or compound 
with any others for, any penaltie or forfeitures limited by any ſtatute 
or of any grant or promiſe of the benefit, profit, or commoditie of ay 
forfeiture, penalty or ſumme of money, that is or ſhall be due by any 


Statute before judgement thereupon had, and all Proclamations, In 


hibitions, Reſtraints, Warrants of aſſiſtance, and all other matters and 


things whatſoever, any way tending to the inſtituting, erecting, Þ 
ſtrengthening, furthering, or countenancing of the ſame or any af 
them, are alcogerher contrary to the Lawes of this Realme, in no wie 


to be put in execution. 


And ſhall be for ever hereafter examined heard, tried and determi- 
ned, by and according to the Common Lawes of this Realme and 
not otherwiſe &c. --- oo | | : 
Provided alſo, that this Act ſhall not extend ro any Warrant or Pri- 
vie Seale made or directed, or to be made or directed by his Majeſtie, 
his Heirs or Succeſſors to the Juſtices of the Courts of! | 
Common Pleas, Barons ofthe Exchequer, &c. and other Iuftices for 
the time being, having power to heare and determine; &c. to com- 


* 


pound, &c. | 


This Act moved from the Houſe of Commons. Now let us peruſe, firit, th 


Wwo2ds of thePurvienofthis Ad, and ſecondly, of this Pꝛoviſo. 


In and by the Purvien Five things are declared + enaded to be void, and cor | 
trary to the ancient fundamentall lawes of this Realme. Firſt, all Commiſi: 


ons, Licenſes, Charters, and Wetters patents of any power libertp, o2 faculty, 
02 to give licenſe oꝛ toleration to do, uſe, oꝛ exerciſe any thing againſt any Lav 


o2 Statute. The reaſon hereof ts notably expꝛeſſed by the reſolution of all the 


Judges of England, in the caſe of penall gatutes,wherennto we refer you, 


Kings Bench, Þ 


« 2 Orff 
4 | 


r ONE 


ANS. See ED PE 


Cap.86. Penall Lawes. 


C 2 Or to give or make any warrant for any ſuch diſpenſa- 


tion, licenſe, or coleration.] Foz this bꝛanch alſo, ſee the ſaid caſe of pe⸗ 
nall Statutes, ut ſupra. = 
C 3 Or to agree or compound with any others for any pe- 


nalty or forfeitures limited by any ſtarute.] wy this bzanch, all Com 
miſſions to agree 02 compound with any others fo2 any penalty-o2fozfeitureli- 
mited by any ſtatute, are declared tote void, and againff the ancient fundamen- 
tall lawes of the Realme. The great inconvenience hereof appeared in the pꝛo⸗ 
teedings ol Empſon and Dudley, in the reigne of King H. 7. who had the Office 
of Maſters of the fozfeitures : and by colour of their Commiſſion and Dffice, 
did moſt infolerably and nnlawfully oppꝛeſſe, burden, and depauperate tho Sub⸗ 
jects. Let them which follow their ffeps be afraid of their fearfull end: Qui eo- 
rum yeſtigia ſequuntur, eorum exitus perhorreſcant. The like opp2effion was uſed 
by certain Commiſſioners fo2 compoſitions to be made fo2 offences committed 
againſt penall ſtatutes, in the reigne of Queen Mary. This Bꝛauch hath ffrucken 
at the root. and pꝛevented this milchief to2 ever hereafter, 71 

F 4 Or of any =_ or promiſe of the benefit; profit, or 
commodity of any forfeiture, penalty, or ſum of money, that is 


or ſhall be due by any ſtatute before judgement thereupon 


had.] This bzanch veclareth not only the grant to ke void, and againſt the 
lawes of this Realme, (fo2 the which, lee the reſolution of all the Judges in the 
ſaid caſe of penall ſtatutes, ubi ſupra,)but the pꝛomiſe thereof alſo. And the rea- 
ſon that the Judges yeeld there, is notable, in theſe woꝛds, For that in our expe- 
rience it maketh the more violent and undue proceeding 2gainft the Subject to 
the ſcandall of Juftice, and offence of many. ©oas the grant oꝛ pꝛomiſe of any 
foꝛleiture befoze judgement, is both againft law, and inconvenient. And if it be 
fo in cafe of a foꝛteiture oꝛ penalty; much moꝛe in caſe of life and death, fo2 the 
forfeiture, at. -of any man to be tegged, befoꝛe he be duly and lawfully attainted. 
Fo2,as the Judges ſay, there is the nto2e violent and undue p2oceeding againſt 
the ſubject fo the ſcandall of juſtice, and the offence ok many: and therefoze ſuch 
beggers are offenders woꝛthy of ſevere puniſhment. | 

Againft theſe hunters koꝛ blood the Pꝛophet ſpeaketh thus, Periit ſanctus de 
terra, & rectus in hominibus non eſt, omnes in ſanguine inſidiantur, vir fratrem 
ſuum ad mortem venatur. There is not a godly man upon earth, there is not 
one righteous amongſt men, they all lye in wait foꝛ blood, and every man hunteth 
his bꝛother to death. 5 4 

C 5 And all Proclamations, Inhibitions, Reſtraints, War- 
rants of aſsiſtance, and all other matters or things any way ten- 
ding to the inſtituring, erecting, ſtrengthening, &c.] This is the 
like — and is ſo to be expounded, as befo2e hath been in the Chapter of Po⸗ 
nopolies. | 
Concerning the ſaid Pꝛoviſo, the Judges befoze whom the cauſe dependeth, 
and that have power to hear and determine the ſame, who are pꝛeſumed to be in- 
different between the King and the Subject, may by Warrant o2-P2ivie Seale, 


| A. compound, 4c. foz the King only, after plea pleaded by the defendant, 


There is another Paovilo concerning Letters Patents, oz Commiſſions foꝛ 
licenſing of keeping ol any Tavern, oꝛ ſell ing, ic. of Id ines, c. oꝛ fo2 the making 


| of any compoſitions fo2 ſuch licenſes, ſo as the benefit ot ſuch compoſitions be re⸗ 


lerved,and applyed to oz foz the uſe of his Pajeſtie, his Þeirs oꝛ Sutteſſoꝛs and 
not foꝛ the pꝛivate uſe of any other perſon oꝛ perſons, 5 

The repozt of the ſaid caſe of penall ſtatutes was a p2incipall mot ive of the 
Kings Book, mentioned in the pꝛeamble of this Act: and that Book amonaft 


| Other juſt and weighty cauſes moved the King to give his Royall aſſent to this 


Ac of Parliament, tc. whereof we have ſpoken. CAP, 


Micah 7, 2, 


Starur. de Anno 
21 Iac.cap. 2. 


The firſt part. 


Ror.Par.11 H 4« 
nu. 23. not im- 
printed, 


Cap. 87. 


—— — —— 0 


CAP. LXXXVII. 


Againſt Concealours (turbidum hominum genus) 
and all pretences of Concealements vvhatſoever. 


1 ** the Kings Majeſtic, his Heirs, or Succeſſors, ſhall not at any 
time hereafter ſue, impeach, queſtion, or implead any perſon or 
perſons, bodies politick, or corporate, &c. 


The Act is long, and need not here berehearſed, Pet will we peruſe and er: | 
.plaine the ſeverall bꝛanches and parts of the Act. 


Beloꝛe the making of this ſtatute, in reſpec of that ancient pꝛerogatibe of the 
Crowns, that nullum tempus occurric Regi, the titles of the King were not rc: 
{trained to any limitation of time; foꝛ that no ſfatute of limitation that ever was 
made, did ever limit the title of the King toany Pannoꝛs, Lands, Tencments, 
02 Yereditaments. to any certaine time. And where many Recoꝛds and other 
Muniments, making good the eſtate and intereſt ol the Sub jeg, either by a: 
buſe o2 negligence of Dfficers by devouring time were not to be kound by means 
whereof, certaine indigne and indigent perſons pꝛying into many ancient titles 
of the Crown, and into ſome of later time concerning the poſſeſſions of divers 
and ſundꝛy Biſhopꝛicks, Dean and Chapters, and the late Ponaſteries, Cham 
tries, tc, of perſons attainted. and the like, have paſſed ſurreptitiouſly in Letters 
Patents, oftentimes under obſcure and generall woꝛds, the Pannoꝛs, Lands, 
Tenements, and Yereditaments ol long time enjoyed by the Subjeas of this 
Realm, as well E ccleſiaſticall as Tempoꝛall: Now to limit the Crown to ſon 
certaine time, to the end, that all the Subjeds of this Realme, their Þeirs and 
Succeſſ02s,mayquietly have, hold, and en joy all and ſingular Pannoꝛs, Lands, 
Tenements, and Heredifaments, which they, their anceſtoꝛs. oꝛ pꝛedeteſſoss 
oꝛ any other, by, from, oꝛ under whom they claime, have of long time enjoped; 
this Act was made and mo ved from the Houſe of Commons, the body where 
tonſiſteth of thꝛee parts. Firſt; that part which above is in part rehearſed, con: 
ſiſteth on Thee Bꝛanches. | 

Firſt, That the King, his Heirs or Succeſſors, ſhall not at any time 
hereafter, ſue, impeach, queſtion, or implead any perſon or perſons, 
bodies politick or corporate, for, or in any wiſe concerning any Man- 
nors, &c. Scconaly, Or for or concerning the revenues, iſſues, or profits 
thereof. / iraly, Or make any title, claime, challenge, or demand, &c. 

This part is excluſive and negative: and herein fir things are to be obſer ved. 

1. This clanſe extcndeth to all maner of ſuits, ic. either in Law, oꝛ in ©quity. 
2. To all manner of Courts whatſoever. 2. It extendeth not only to all manner 
of ſuits, but to all impeachments, queſtionings, impleadings, making of title, 
claimes, challenges, 02 demands. 4. Under theſe woꝛds [right, and title] not 
only bare rights and titles are tompꝛehonded, but reall eſtates alſo, 5. Not only 
ſuits, xc, fo2 oꝛ concerning any Pannoꝛs. tc, but fo oꝛ concerning the revenues, 
iſſues, oꝛ pꝛoſits, tc. and this extendeth to the ancient demeans of the Crowne, 
which are mentioned to be reſtrained by an Act ok 11 H. J. 6. So as all Writs 
of Scire fac 02 other P2oces upon any R ecoꝛd; all infozmations of intruſion, 0! 
charging any man as Bapliffe: all finding of Offices, either of intitling the 
Ving, oꝛ of infomation. are reſtrained, not only within theſe woꝛds [impezch ot 
. queſtion] but alſo within theſe woꝛds [or make ary title, claime , challenge, 
or demand] which are large and bcnefictall woꝛds, and all other ſuits, 2 7 
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Cap. 87. Apainſt, Concealers. 
what kind 02 nature ſoever. But this Negative clanſe muſt have Four in⸗ 
cidents. 1. The Kings right and title muſt accrew unto him above thzce- 
ſtoꝛe years paſt befoze the Nineteenth day of Febꝛuarp, in the 2x yearof King 
James, which was the day of the beginning of this Parliament. The reaſon 
hereof was, that il any title of eſcheat, foꝛteiture, c. accrewed within thꝛee⸗ 
ſtoꝛe years, then it ſhould be out of this Act: fo2 generally the time of limitati⸗ 
on to bar the King was thzeeſcoze years; but luch right 02 title muſt now be 
in eſſe. 2. Unleſſe the King or his Progenitors, & c. or any, under whom he or 
they claim, have been anſwered by force and vertne of any ſuch right or ti- 
tle tothe ſame, the rents, revenues, iſſues, or profits thereof within threeſcore 
years, &c. In this bzanch theſs woꝛds by force and vertue of any ſuch right orti- 
tle] were mater ially added, fo otherwiſe tt the King had been anſwered the 
rents, revenues, ic. by reaſon oꝛ pꝛetext of Mardſhip, pꝛimer ſeiſon, extent, oꝛ 
the like, it might have made a doubt whether ſuch an anſwering-of the reve⸗ 
nues, ic. had been within this Act; which doubt is cleared, that it muſt be by 
fozce oꝛ vertue of any ſuch right o2 title, whereby the Bing impeacheth the 
ſtate of the ſubject, 3. Or that the ſame have been duly in charge to his Ma- 
jeſty, or to the late Queen Elizabeth within the ſpace ofthreeſcore years, Du: 
lv in charge in judgement ot law, is the roll ol the pipe: foz although a note be⸗ 
foe the Auditoꝛ oꝛ any other may be a mean to bꝛing it in que ſt ion, and to be 
put in charge, yet that is not in judgement of law ſaid to te duly in charge, 
unleſſe it be in charge in the pipe. 4. Or have ſtood in ſuper of record within 
the ſaid ſpace of threeſcore years. It cannot ſtand in ſuper, unlefſe the thing 
in queſtion were befo2e duly in charge. 1 | 

But there is a good P2oviſo added towards the end of this Ack, viz. that no 


putting in charge, or ſuper, or anſwering of che farm rents, revenues, or profits,® 


&e. in four caſes ſhall be within this Ack, viz. By force, colour or pretext of any 
Letters Patents of concealments: They were called Letters Patents ofconceal- 
ments, becanſe either they had a clauſe befoze the habendam : quæ quidem ma- 
neria nuper fuerunt a nobis concelata, ſubtracta ; vel iĩnjaſte detenta, 02 to the 
like effec; oꝛ eiſe a P2oviſo affer the habendum to the like effec, Letters-Pa- 
tents of concealment were granted in Queen Maries time; and the firſt that J 
find, were granted to Sir George Howard: and in all ſucceeding Ads of Pars 
liament of confirmation of Letters Patents, Wetters Patents of conceal- 
ments are excepted. 

2, Or defective title, By Letters Patents paiſed by the warrant of certain 
Commiſſioners under the Gꝛeat Seal fo: compoſitions of defective titles, pꝛe⸗ 
tending the ſame to be foz the Kings benefit, and ſafety of the ſubjec,fn which 
Letters Patents no wo2ds of concealment; ic. are mentioned, but yet upon 
the matter, they were ſuppoſed to be concealed,xc, from the Crown, 

3. Or of lands tenements or hereditaments out of charge. This was anew 
device to have a Certificate, that they were not in charge, and then to take a 
grant from the B ing, koꝛ a very ſmall compoſition, c. And theſe were but in⸗ 
ventions and ſubtill devices to deceive the Ring, to rob him of his tenures, 
and fo the infinite veration and trouble of the ſubjec , all which miſchieks are 
now remedicd by this Ac, | 

4+ Or by force, colour or pretext of any Commiſſion or other authority to 
finde out concealments, defective titles, or land, &c, out of charge, This was 
a neceſſary clauſe to be added, foꝛ of this kind there were infinite numbers. 

Out of this firlt part all Liberties and Franchiſes be extepted. 


C And that every perſon and perſons , bodies politique and cor- 
porare, their heirs and ſuccgfſors, and all claiming from, by, or under 
them, or any of them, for and according to their ſeverall eſtates and 
intereſts, which they have, or claim to have in the ſame reſpectively, 
ſhal hereafter quietly and freely have, hold andenjoy againſt his Ma- 
jeſty, his heirs and fucceſſors, &c. 
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The 2+ part. 
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The 3. part, 


Againſt Concealors. 


This is the ſecond part of the body of the Ac, and as the firſt part is Negatiye 
and ercluſive of the right and title of the King, ſothis part is Affirmative, an 
eftabliſhing the eſtate of the ſubject, : | 

The miſchief beloꝛe this ſtatute was in two forts, viz. either when the King 
had anyeſtate veſted, oꝛ continued in him; oz where the King had but a bar; 
right. Foz example, the Kings tenant ſeiſed of lands, ic. in fee is attainty 
of felony.and dieth, the King hath a reall eſtate in him: but it 'befo2e the felay 
the Kings tenant were diſſeiſed, and after is attainted. and dieth; now hath tz 
King but a bare right. In both theſe caſes, fic in ſimilibus, the ſubjec is py. 
vided (oz by this Act, both by the firſt part, and by this alſo : ko: where in this 
part it is ſaid, according to their and every of theit ſeverall eſtates and intereg; 
which they have or claim, If they have an eſtate and the Uing but a bare rig 


02 title, then are they within theſe woꝛds which they ha ve land if the King haty W 
a reall eſtate in him, then are they within theſe woꝛds or claim] fo as the ux. 


medy is applied to both the miſchieks. Again, the woꝛds in this part are fit. 


ther, have hei, or enjoyed, That is, where the ſubjea hath an eſtate, andy I 


King but a bare right oz title, | 


C Or taken the rents, iſſues, revennes, or profits thereof. 
Theſe woꝛds extend to all caſes where the reall eſtate is in the King : Herey 
is under ſtood the actuall taking of the rents, iſlues, revenues oꝛ pꝛofits by 
that claims an intereſt in the land: fo2 albeit the King may in law charge hn 
as Bailit̃, vet without queſtion, de facto, he did take the rents; iſſues, revenuy 
and pꝛofits, and that ſufficeth to anſwer the letter and meaning of this Ad. 

Moꝛeo ver. the woꝛds of this part are; | Againſt him, his heirs or ſucceſſors] N 
as admit in the caſe put befoꝛe, the Kings tenant being difletſedzas is afoꝛeſan 
befoꝛe his attainder of felony, that that dille tſoꝛ had been diſleiſed, oꝛ had inoꝛm 
ged the land befo2e this ſtatute, this Act in this cafe barreth the King ok his right 
x title, to that end woꝛketh upon the ſtate of the Miſfeiſoꝛ 02 Po2gagee;butprt 
the firſt D illeiſoꝛ oꝛ the Po2gagee fo2 the conditton perloꝛmed oꝛ bꝛoken mapyre- 


enter; fo2 the woꝛds of this part be againſt the King its heirs and ſucceſſorſ ly Þ 


as the bar is only againſt them: and every ſabjec ſhall take . benefit of this 
Act, fo: the Kings right and title is thereby utterly barred: and there is a 
ving hereafter in this Act to all perſons, tc. other then the King ic. all ſuch right 
xc, as they ought to have had befo:e this Ac, * 

This part extendeth not to liberties and franchiſes. | 

Now followeth the third part of the Purvien of this Act. 

And furthermore, that every perſon and perſons, bodies politique 
and corporate, their heirs and ſucceſſors, &c. ſhall quietly and freely 
have, hold, and enjoy all ſuch Mannors, &c. as they now have, 
claim, and enjoy, &c. againſt all and every perſon and” perſons, their 
heirs and aſſigns having, claiming , or pretending to have any eſtate, 
right, title, intereſt, claim or demand what(ſ6ever, &c. by reaſon, or 


colour of any Letters Patents, or grants upon ſuggeſtion of Concea- 


ment, or wrongfull detaining, or not being in charge, or defective ti- 
tles, or by, from, or under any Patentees, &c. of or for which Mannors, 
& c. no verdict, &c. 


This part ſecures the ſubject againſt the ſubjec,viz, againſt Patentees and 
G2antees ol concealments. delective titles, oꝛ lands not in charge, and all clai- 
ming under them. A beneficiall Law both koꝛ the Church and Common wealth, 
in reſpec of the multitude of Letters Patents and G2ants of theſenatures and 
qualities, and many of them of large ertents and in generall woꝛds, and had 
paſſed th:ough the hands of many indigent and needy perſons, c. 

—— part extendeth to Liberties and Franchiſes which the Foꝛmer two parts 
did not. 
The 
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Cap. 88. Againſt Vexations Inforniers. 
The two firſt Pꝛoviſoes are plain, and in effec are included in the body of 
the Ad. The ſecond P2oviſo was neceſſary to pꝛeſerve tenures: the ſaving 
needeth no explanation. The third Pꝛoviſo is particular and evident, The 
fourth Pꝛovifo, Provided alſo, and be it enacted, that where any fee farm 
rem, &c. This was added foꝛ the pꝛeſer ving of the Kings fee farms and rents 
out of ſuch Mannoꝛs, ic. which are eſtabliſhed and made ſure by this Ad. Foz 
example: King E. 6. did grant the anno? of D. which came to him by the ſta⸗ 
tate of Chanteries.to 1. S. and his heirs, relervinga lee farm, 02any other rent, 
which grant fo2 ſome imperfection was inlufficient in law to paſſe the ſaid 

anno2, and yet is eftabliſhed and made lure by this Act, This Pꝛoviſo ma- 
keth good the lee farm 02 rent to the Bing if he hath been anſwered the ſame by 
the greater part of ſixty years laſt paſt, | 

The laſt P2oviſo is particular and evident. 

Pte the benefit of this Act the pooꝛ doe participate, as well as the rich, foz 
it: hereby (amongſt other things) above an hundꝛed Lay Yolpitals having had 
e Pziefts within them in thoſe days to p2ay & ſing foꝛ ſouls,ic. (if need were) are 
| eſtabliſhed againſt all vexations, and pꝛetences of concealments, 

Dee an excellent Ad made againſt theſe Harpyes oꝛ Heluones, that under ob⸗ 


| fcure woꝛds endeavoured ſurreptitiouſly in a Patent of concealment to have 
y © Cwallowed up the greateſt part of the poſſeſſions of that ancient and famous 
Vichopꝛick of No2wich,which by the induſtry and pꝛoſetution of the then Atto2- 
| © neygenerall was overthꝛown, and yet fox moꝛe ſurety in a matter of ſo great 
ö 


weight pꝛelerred a Bill in Parliament foꝛ eſtabliching of the Biſhop: ick, which 
in the end paſſed as a law, Anno 39 Ell ubi ſupra. | 


1 . Triſtius haud illis monſtrum, nec ſæ vior ulla 
peſtis & ira Dei Rygiis ſeſe extulit undis: 
Virginei volucrum vultus, fœdiſſima ventris 
Proluvies, uncæque manus, & pallida ſemper 
Ora fame, 


5s 


CAP. LXXXF111. 


Againſt Vexatious Relators, Informers, and 
i Promooters upon Penall Statutes. 


nall Statute, for which any common Informer or Promooter 

may lawfully ground any popular action, bill, plaint, ſuit or 
information,8&c. ſhall be commenced, ſued, proſecuted, &c. before the 
Juſtices of: Aſſiſe, Iuſtices of Niſi prius, &c. in the Counties where 
the offences were committed, and nor elſewhere. | 
Whereas a good and p2ofitable law was made in the 18 year of Queen. 
El, fo2 the eaſe and quiet of the ſubject, and foꝛ the regulating of Inſozmers 
upon penall ſtatutes , inflicting co2pozall puniſhments in certain caſes upon 
them, And whereas two other good laws were made foz the ſame ends the one in 
the 28 year, and the other in the 31 year of the ſaid late Queens reign , which 
yet ſtand and remain in foꝛte: yet theſe Aas did not meet with all the miſchiefs 
and grie vances offered to the ſubject by the Relatozs, Jnfozmers.and Pzomoo- 
ters. (turbidum hominum genus)but thele four miſchiefs and grievances re: 


mained ſtill, | 
Tt 2 | F ir; 


Tu all offences hereafter ro be commitred againſt any Pe- 


See 39 El.ca.22, 
which is worthy 
to be read. 

Su e this caſe at 
large in the 4.pt 
of the Inſtirmes = 
cap. Conſiſt ory 
Courts, &c. 


Statutum de 
21 Iac. Reg c. 4. 


18 El. ca. 5. 


28 El. ca. 5. 
31 Elca. 10. 
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13 E. 1. Stat. de 
Winton. 


Aeainſt Vexatious Informers. Cap. 88. 


Firſt, many penall laws obſolete, and in time grown apparently impoſſitle, 
02 inconvenicnt to be perfo2med, remained as ſnares, whereupon the Relat, 
Info2mer 62 Pꝛomooter did ver and intang le the ſubject ; Such as were the ta. 
tutes made anno 37 E,3-cap-3. concerning the pꝛites of Poultry, and 34 E.; 
ca, 20, concerning tranſpoꝛtation of Con , and 3 E. 4. cap, 2, concerning 
Cozn not to be bꝛought into the Realm, and 4 H. 7. ca. 9. concerning the pꝛices 
of Hats and Caps, and 14 R. 2. cap. 7. concerning the paſſing of CTyn out of 
the Realm, and 15 R. 2. cap · S. concerning the carriage of Tyn to Calys, and 
4 H. 5. cap. 3. concerning making of Pattens of Aſp , and 4 H. 7. ca.. concer, 
ning the p2ices of bꝛoadcloth, 4c. and 11 H. 7. cap. 2. concerning Uagabonds 
unlawtull games, and Alehouſes, c. and one other ſtatute in the 19 year of H.. 
ca. 12. concerning thoſe matters, and 11 H. 6. ca. 12, concerning Warchand: 
lers, and the pzice of candles, and 34 Hf. S. cap. 7. concerning the ſale of Wines, 


and 28 H. 8. cap. 14. concerning the pꝛites of Wines, and 27 H,8. Stat. de Mo- 


naſteriis, concerning keeping of houſe and houſholds upon ſcites of Monaſte: 
ries, c. and 4 H. y. cap. 19. concerning houſes of husband2y and tillage , and 
7H. 8. ca 1. conterning letting down of towns, and 27 H. S. cap, 22. concerning 


decay ofhonſes + Incloſures, and 5 E. 6. ca. 5. ſoꝛ the maintenance of Zillage, xc, 


and 5 Eliz. cap. 2. foꝛ maintenance and increafe of Tillage, and 14 R. 2. ca. 4. 


8 H. 6. ca. 23. and 5 E. 6. cap.7. concerning the buying ol Mooll, woollen yarn, 


rc. and 33 H. S. cap.5. conterning the keeping of great hoꝛſes, the ſtatute of Win 
cheſt. in the time of E.. concerning Yarnefſe and Arms; arcic. ſuper Cart ea. 20. 
concerning making of Rings, Croſtes, and Locks, and 37 E.3, cap.7. that ma: 


kers of white veſſell ſhould not guild, and 2 H. 5. ca, 4. Stat.2. that Goldſmiths 


ſhould not take moꝛe then foꝛty ſir ſhillings eight pence fo2 a pound of Trop ſilver 
guilt, and 2 H.6.ca.14. that no ſilver ſhall be bought foz moꝛe then thirty ſhillings 
the pouiid of Troy, and 2 H.. ca. 6. againſt the bꝛing ing in of Coin ot Flanders, 
Scotland, and other Foꝛain Coin, and 13 R. 2. ca. 8. and 4 H. 4. cap. 25. concer: 
ning the pꝛices ol Hay and Oats ſold by Hoſtlers, and 4 & 5 Ph. & Mar, ea. q. 
concerning the putting to ſale of coloured cloth: and another part of the ſame 
ffatute concerning the myſtery ol making, weaving, oꝛ rowing of woollen cloth, 
ac. and 18 El. ca. 6. fo2 foleration of certain Clothiers to dwell out of towns 
co2po2ate, and many other unneceſſary ſtatutes unfit fo2 this time, about the 
number of khꝛeeſcoꝛe are repcaled by an Act made at this Parliament in the 


21 year of of the reign of King James, as by that Act appeareth: And many like | 


Acts are not continued, as by the conference between that Ac x other fozmer Aas 
of continuance may appear: So as theſe ſnares that might have lien heavy upon 
the ſubjec.by this and other fo2mer ftatufes either are repealed, oꝛ not continued, 

The ſecond miſchief was, that common Info2mers, and many times the 
Kings Attoꝛnp dꝛew all Infozmations fo2 any offence, in any place within the 
Realm of England againſt any penall law to ſome of the Kings Courts at 
Meſtminſter, to the intolerable charge, veration,and trouble of the ſubject; and 
it was feared that Weftminfter Hall would labour of. an Apoplery by dꝛaw⸗ 
ing up all ſuifs unto it, as the naturall body doth cabeſcere, when the humours 
of the body are dꝛawn up unto the head, which in the end (if it be not pꝛevented) 
turneth to an Apoplery. | 

The third miſchief was, that in Infozmations;xc. the offence ſuppoſed to be 
againſt the penall law, and to be committed in one County, was at the pleaſure 
of the Infozmer.,xc. alledged in any County where he would, where neither 
party no2 witneſſe was known, againſt the right inffitution ofthe law, that the 
Jury (fo2 their better notice) ſhould come de vicineto of the place where the laa 
was committed. | 
The fourth miſchief was that in divers caſes the party Defendant in Jn- 
fozmations oꝛ Actions upon the ſtatute, were d2iven to plead ſpecially , which 
was both chargeableand dangerous to him, if his plea were not both ſubſfan- 
fiall and foꝛmall alſo, „ | 
Theſe thzee miſchiels laſt mentioned ars expꝛelly and abſolutely p2ovided - 

4 


Cap.88. Againſt Vexatious Informer. 
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this Act, which moved from the Houſe of Commons. And fo did the Act of 21 Jac.cap.28. 


continuing and reviving of divers ſtatutes, and repeale of divers others. 
The firſt part of the Purvien beginning thus, For remedy whereof be it 


enacted by rhe authority of this preſent Parliament, that all offences, 


&c. | 

This clauſe conſiſteth upon Three parts, Firſt, affirmative : and this is dt- 
vided into two bꝛanches. 1. Fo2 the Infozmations.xc, It is enacted.that where 
à common Info2mer might befo:e this Ac have infozmed upon any penall ſta⸗ 
tute befoze Juſtices of Aſſiſe, Juſtices of Nik prius. 02 Juſfices of Gaole-dehj- 
very, Juſtices of Oter and Terminer, oz Juſtices of Peace in their generall oꝛ 
quartcr Seſſions ; there a common Infozmer may infozme, ac. 2. Befoze what 
Judges; this Act appoints no new Judges, but ſuch as fozmer penall lawes ap- 
pointed, viz. the Juſtices befoze mentioned, oꝛ any of them accoꝛding to the foꝛ⸗ 


© mer Act, 


| yhe ſecond part is reſtr id ive, reſtraining any Infozmation, #c. to be com: 
menced, ſued, xc, either by the Attoꝛny Generall, oz by any Officer, common 
Inloꝛmer, 02 any other perſon whatſoe ver, in any of the Kings Courts at Weſt- 
minſter, So as the Kings Bench, Star-chamber, Chancery, Common-pleas, 
Excheauer,o2 Exchequer⸗chamber, cannot receive oꝛ hold plea of any Info2mati- 
{ on; ac. upon any penall ſtatute, either by the Kings Attoꝛny, any common In- 
foꝛmer, 02 any other perſon whatſoever : but the matter ſhall be heard and deter⸗ 
mined befo2e ſuch Juſtices as are foꝛeſaid in the pꝛoper County where the offence 
was committed, 
The third part giveth the like P2oces upon every popular Action, Bill, Plaint, 
Info2mation, oꝛ Suit to be commenced oz pꝛoſecuted by foꝛce, of, oꝛ accozding to 
the pur poꝛt of this Act, as in an Action of Treſpaſle, Vi & armis, at the Com- 
mon law * but upon no other popular Action, Bill, ac. which is not ſued, ac. by 
| foxce of this Act. 
The ſecond part of this Act doth meet with the ſecond of the ſaid thee miſ⸗ 
EZ chiefs, and ſtandeth upon thꝛee bꝛanches. 
© Firſt; that in all Inkozmations, xc, exhibited, xc. either fo2 the King 62 any 
| other, ic. the offence ſhall be layed and alledged, ic. in the ſaid County whers 
| ſuch offence was in truth committed, and not elſewhere. | 
The ſecond bzanch is, that if the defendant pleadeth the generall iſſue , ths 


| plaintiffe 02 infozmer upon evidence to the Jury muſt pꝛove two things: Firſt, 


the offence laid in the infozmation, c. Sccondly, that the offence was commit⸗ 
| ted in that County, otherwiſe the defendant ſhall be formd not guilty, 
The third bꝛanch is, that fo2 moꝛe ſurety that the offence ſhall be alledged tru⸗ 
I:; in the pꝛoper County where in truth it was committed, no infozmation, tc. 
| fhallbe received, filed, oꝛ entred ol Reccoꝛd, untill the Infozmer,o2 Relatoꝛ hath 
| firſt taken a coꝛpoꝛall oath befoze ſome of the Judges of that Court, which cons 
ſiſteth on two parts: J irſt, that the offence oꝛ offences laid in ſuch Info2mattf- 
on, ic. were not committed in any other County, then where the ſame are alledged 
in the Info2mation, #c. Secondly, that he believeth in his conſcience; that the 
offence was committed within a year bofo2e the inkoꝛmat ion oꝛ ſuit, And this 
Path is to be entred of Recoꝛd. And all this is to be done befoze the Inſoꝛma⸗ 
tion be received, filed, oꝛ entred of Reco2d. . 
The third part of this Act meeteth with the laſt miſchiefe : fo2 by this pa 
| the defendant may plead the generall iſlue, and give any ſpeciall matter in evi⸗ 
dence to the Jury: which matter being pleaded, had been a good and ſufficient 
matter in law, to have diſcharged the defendant. ac. 
This is a very beneficiall clauſe, and cleereth many queſtions at the Common 
law. And where it may be objeced, that lo: want of ſufficient Clerks, the pꝛo⸗ 
teeding accoꝛding to this ſtatute will be erroneous , and to bs reverſed by Writ 
of Errour, ſo as it will deter Inkoꝛmers to infoꝛme, c. and in effect, lay aſleep 
all penall lawes. To this it may be anſwered , Fir, thati t ſhall be the fault of 
the Infozmer himſelfe ; fox if he infozme befoze Juſtices of Ad iſe 02 Niſ — 
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27 H. 8. f. 2 1, &c. 


Mic.29, & 30 El. 


Vi. Lib. G. fo. 10. b. 


Rot. 13 5. Int. plac. 


Rege. Hamonds 


Trin. 1 Eliz. co- 
ram Rege. Stret- 


Sec hereafter cap. 
105. of Pardons, 


eAgainſt Vexatious Informers. Cap. 88. 


they have ſufficient Clerks. Secondly, J perſwade my ſelfe, that the other Jy, 
{tices will in diſcharge of their conſcience and duty, pꝛovide ſufficient Clerkg 
And laftly, that few oꝛ no errours ſhall fall out in reſpec of the generall pleading, 

The laſt clauſe of this Ad is this, Provided alwayes that this Act or apy 
thing therein contained, ſhall not extend to any information, &c. 

By this clauſe this Act extends not to penall ſtatutes of theſe ſoꝛts: Conter. 
ning 1. Popiſh Recuſants fo2 not comming fo Church. 2. Maintenance 
Champerty, oz buying of titles. 3. The ſubſidie of Tonnage and Poundage 
Mooll, xc, 4. The defrauding the King of any Cuſfome,TZonnage, Poundagz, 
Subſidte, Impoſt, oz Pꝛiſage. 5. Tranſpoꝛtation of Gold, Silver, Powder, 
Shot, Munition of all ſozts, Wooll, Woolfels, oz Leather , but that every g 
theſe offences may be layed oꝛ alledced to be in any County at the pleaſure of am 
Info2mer. But yet the Info2mer cannot info2me, ic. koꝛ any of theſe offence; 
in any of the Courts at Weſtminſter, but befo2e the Juſtices appointed by thi, 
Act: foz this clauſe extendeth only foz the laying oꝛ alledg ing of any of they df. 
fences in any County that he will. 

Inter Wideſton & Clark Maio? of Nottingham, the caſe was this. Wideſtoy 
being arreſted in Nottingham by P2ecept in the nature of a Capias, he was 
impꝛiſoned in the cuſtody of the Maioꝛ beingKeeper ofthe Gaol within the ſan; 
towne, and befo2e the returne of the P2ecept Wideſton offered to the Paio? ſuf 
ficient ſurety to appeare, ic. and he refuſed fo accept the ſame: whereupon Wide: 
ſton bꝛought his Action by Bill upon the ſtatute of 23 H. 6. cap. 10. whetemt 
the defendant pleaded the generall tne; and it is found by verdict againſt thee 
kendant. In arreſt of judgement it was ſhewed, that by the ſaid ſtatute of 18 Eli, 
cap. 5. it is p2ovided, that none hall be admitted oꝛ received to purſae againt 

any perſon upon any penall ſtatute, but by way of tnfo2matton o2 oztginall adi 
on, and not otherwiſe : In reſpec of the ſaid negative woꝛds it was adjudged, 
thaf, fo2 that the ſaid Action was bꝛought by Bill, and not by Info2mations; 
Ozig inall, Quod querens nihil capiat per billam. See the reſt of the ſtatute i 
18 Eliz. concerning Info2mers, | | 

Vou have heard of four viperous Aermin, which cndeavonred to have en 
out the ſides of the Church and Common-wealth : Thꝛeo whereof, viz. the go 
nopoliſt, the Diſpencer with publick and p2ofitable penall lawes fo2 a p2itate 
and the Concealers are blowne up, and erterminated : and the fourth, viz, th 
Uexatious Info2mer well regulated and reſtrained , who under the revered 
Mantle of Law and Juſtice inſtituted fo2 p2ofecion of the innocent, and the 
good ot the Common-wealth. did ver and depauperize the Subject, and common 
ly the poozer ſoꝛt, fo2 malice 02 p2ivate ends, and never foꝛ love of Juſtice, And 
theſe are woꝛthily placed amongft the Pleas of the Crowne, becauſe it is foz th 
honour and benefit of the Cꝛowne, when the Church and Tommon⸗wealth det 
flourifh in peace and plenty: fo2 the King can never be pooꝛe, when his Su 
jets are rich, | | 

George Hamond infoꝛmed upon a penall ſtatute concerning ſhipping of Cleth 
in the name of another. Qui tam, &c. acainff Edw. Griffith defendant. Hamond 
the Info2mer died and upon motion made by the Attoꝛney Generall, it was th! 
opinion of the whole Court, that he the Attozney Generall might p2oceed foꝛ th! 
Nueens Moity after the death of the Infozmer, . | 

Between stretton, Qui tam, &c. and Tayler defendant , that after a popul 
Action commented, although the Attomey Generall will enter an Ulterius non 
vult proſequi ; 02 if the defendant plead a ſpeciall plea, although the uſs te, ih 
the Attoꝛney (to the end that there may be no jugling oꝛ Covin between the It 
foꝛmer a; the defendant) reply only; notwithſtandino, if the Attoꝛney Or 
nerall will not reply, the Inkoꝛmer may p2occed,and pꝛoſetute foꝛ his part; n 
the Info2mer by his ſuit commenced hath made of a popular Acton his private 
which the u ing cannot foꝛ the part of the Info2mer pardon oꝛ releaſe. And no- 
withffanding in all theſe caſes kefo2e any Action oꝛ Infozmation commenced! 


the Inloꝛmer, but the ſuit remaining popular wherein the King only, — 
ubjt 
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Cap. 89. Of Foreſtalling, &c. 

Subject hath any intereſt, the King map pardon and releaſe theſame : foz 
after that pardon, no Info2mer can infozme tam pro Domino Rege, quam 
pro ſeipſo,acco2ding to the ſttatute, ic. and fo himſelte only in a popular Action 
he cannot info:me, | 


CAP. LXX XIX. 
Of Foreſtalling, Ingroſsing, &c. 


oriſtel à, Fariſtel, b Foriſtellum, & Foriſtellarius, der tved of two Saxon 
woꝛds, viz, far 02 fare (via 02 iter) unde fare fo2 a paſſage and farewell, to 

go 02 pꝛoteed well: we have turned far, to for and tall which we retaine 

fill, and ſigniſieth interceptionem, oz e impedimentum tranficus, hinderance 
oz interception. And the offender is called Forſtellarius. See of this offender 
in the ancient ſtatute: d Nullus Forſtellarius in villa patiatar morari, qui paupe- 
mm fic depreſſor manifeſte, & totius Communitatis, & Patriæ publicus inimicus, 
qui bladum, piſces, allec, vel res quaſcunque venales per terram, vel per 
aquam venientes, quandoque per terram, quandoque per aquam obviando præ 
cæteris feſtinat, lucrum ficiens vĩtioſum, pavperes opprimens, ditiores decipiens, 
qui fic minus juſte illo qui eos apportaverit multo magis vendere machinatur. 
Qui mercatores exterraneos venalibus venientibus circumvenit, offerens le ven- 
dicioni rerum ſuarum, & ſuggerit. quod bona ſua carius vendere poterunt, quam 
vendere proponebant , & ſie arte, vel ingenio villam ſeducit & patriam. Primo 
convictus graviter amercietur, ſecundo ſubeat judicium Pilloriz,tertio incarcere- 
cur, & redimatur, quarto abjuret villam. Et hoc judicium fiet de Forſtallariis 
uni verſis, & ſnniliter de his qui * confilinm aut auxilium eiſdem præſtite- 
rint vel fa vorem, &c. And his deſcription fee in a latter Act. See befo2e in 


the Chapter of Ponopoliſts. 


— —— 


Ipgroſſator oꝛ Engroſſator, of the Engliſh 4 French word, groſſe, that is, great 


02 whole, unde Merchanf-groſſier, a Perchant that ſelleth by great oꝛ whole-ſale, 
Me remember not that we have read ol this wozd [ ingrofſe] in any Act of Par⸗ 
tiament, Book⸗Caſe, 02 Reco2d, but e rarely, befo2e the ſaid Act of 5 E.6, And 
there is an Ingroller by the Common lawes, whois hereafter deſcribed. And 
there is an Ingrofſer by Act of Parliament, and he is deſcribed by the ſtatute 
of 5 E. 6. And by that Ac a f Regratoꝛ is alſo deſcribed, who is a kinde of In⸗ 
groler. Regratoꝛ is derived of the French woꝛd Regratement, fo2 Yuckſtery, 
But in ancient time both the Ingroſſoz and Regratoz were compꝛehended un- 
der Fozeſtaller. 

It was & reſolved by the Juſtices and Barons of the Exchequer upon confe- 
rence betwirt them, that Salt is a victuall , and the buying and ſelling thereof 
was within the ſtatute of 5 E. 6. fo2 it was not only of neceſſity of it ſelfe-fo2 the 
food and health of man, but it ſeaſoneth and maketh wholeſome 1Brefe, Pozk, xc, 
Butter, Cheeſe, c. and other Uiands. And Peryam Juſtice ſaid, h Hil.26 Eliz, 
in Cõi banco, that ſo it had been lately adjudged, 

i Mich, 6 Jac. in Scaccario, in an Info2mation by Baron againft Boy, upon 
the ſtatute of 5 E. 6, cap,14. of Ingroſfſers foꝛ buying and ſelling of Apples; the 
defendant-pleaded not guilty,and was found guilty, But the Barons gave judge- 
ment againſt the Inkoꝛmer, and cauſed an Entry to be made in the Margent of 
the Reco2d, that the judgement was given upon matter apparent to them, that 
Apples were not within the ſaid Act , foz that the Act is to be intended of vicu- 
all neceſſary fo2 the food of man, the woꝛds of the Act being Corne, Graine, 
Butter, Cheeſe, Fiſh, or other dead viRuall| which is as much as toſay, (ot other 


dead victuall of like quality: id eſt, of like neceſſary and common uſe,) And 
therefoze 
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Againſt Vexatious Informers. Cap. 89. 


therefoze Apples being rather of pleaſure then netedity, are not within the lad 
ſtatute no moze then Plumbs, Cherries, oz other fruit; and no infozmatg 
hath ever been erhibited fo2 ingrolling of Apples , Plumbs, Cherries , o ofhy 
fruit : but the ſtatute of 2 E.6. cap. 15. doth fozbid conſpiracꝝ ot CoſtermoNigers 
and Fruterers, and maketh ſuch conſpiracie unlawkull. And the ſaid judgeme 
of the Barons was affirmed in a Writ of Errour in the Exchequer Chamber. 

Venditio Braſei non eſt venditio Victualium, nec debet puniri ſicut vendity 
panis, vini, & cerviſiæ, & hujuſmodi, contra formam ſtatuti. But the Act of 5 x,; 
hath made cone; graine, tc. to be victuall within that Act. Vice Ver, N. B. 2. pan 
23. b. Stat. de Piſtof, Braceator̃, & alis Victelariis. 34 E. 1. 

It was upon conference and mature deliberation reſolved by all the Juftices 
that any Perchant, Subject oz Stranger, b2inging victuals oz merchandize int 
this Realme, may ſell them in groſſe; but that vendee cannot ſell them againe in 
groſſe, fo2 then he is an Ingroller accoꝛding to the nature of the wo2d. ſoꝛ 
he buy ingroſſe, and ſell ingroſſe. and may be indicted thereot at the Common hy, 
as fo2 an offence that is malum in ſe, 2. That no Merchant oꝛ any other wy 
buy within the Realme any vicuall o2 other merchandize in groſſe, and ſell th 
ſame in groſſe againe, foꝛ then he is an Ingroſſer, and punithable; ut ſupra: Fy 
by this means the pꝛices of victuals and other merchandize Mall be inhaunced 
the grievance of the Subject; foꝛ the moꝛe hands they paſſe though, the dern 
they grow, koꝛ every one thirſteth alter gain. vit ioſum ſitĩiunt lucrum. And if they 
things were lawfull,a rich man might ingroſſe into his hands all a commodity; 
ſell the ſame at what pꝛice he will. And every pꝛactice oꝛ device by ac, conſpir; 
cy, wo2ds oꝛ newes, to inhaunce the pꝛice of victuals oꝛ other merchandize, un 
puniſhable by law; and they relied much upon the ſtatute afoꝛeſaid, Nollns for- 
ſtallarius, &c. which ſee befoze in this Chapter: and that the name of an 3 
groſſer in the reigne of H. 3. and E. 1. was not known, but compꝛehended wih 
in this wo2d | forſtallarins] lucrum ſitiens vitioſum ; and ingroſſing is a hung 
of fozeftalling, And foꝛ that forſtellarins was pauperum depreſſor, & totius Com 
munitatis & Patriz publicus inimicus, he was puniſhable by the Common lat, 


They had alſo in conſideration the Book in 43 Af. where it was pꝛeſented, thi 


a Lombard did pꝛocure to pzomote and inhaunce the p2ice of merchandize, m 
ſhewed how: the Lombard: demanded judgement of the pꝛeſentment foz tin 
cauſes, 1. That it did not ſound in koꝛeſtalling. 2. That of his endeavor 
oꝛ attempt by woꝛds, no evill was put in ure, (that is) no pꝛice was inhaunc, 
& non allocatur, and therenpon he pleaded not guilty: whereby it appearcth 
that the attempt by wo2ds to inhaunce the pꝛice of merchandize was puniſhatic 
by law, and did ſound in fozeſtalment: and it appeareth by the Book that the 
puniſhment was by fine and ranſome. And in that caſe Kniver repozted, that 
certaine people (and named their names) came to Coteſwold in Verefo2dſhire, 
and ſaid in deceipt of the people, that there were ſuch wars beyond the ſeas, a 
no Wooll could paſſe oꝛ be carried beyond ſea, whereby the p2ice of wools was 
abated : and upon pꝛeſentment hereof made, they appeared; and upon their cot! 
feſſion they were put to fine and ranſome. See the ſtatute of 2 5 H. 8, cap. 
whereby the Lo2ds of the Councell, Juſtices, ⁊c. oꝛ any ſeven of them, ic, habe 
power to ſet pzices on victuals, and the ſame to be pꝛoclaimed under the Get 
Seale. 

Fo: pꝛeventing ok all ingroſſing and koꝛeſtalling, it was the ancient law be 
foe the Conqueſt, Decrevimus porro, ne quis extra oppidum quicquam 20 De- 
narĩis carius æflimatum emat, verum intra portum præſente oppidi præfecto, ali 
ve vito fideli, aut ĩpſo denique præpoſito regio, in celebri plebis concurſu, & ho- 
minum oculis quĩ ſque mercator. 

Interdicimus etiam, ut nullæ pecudes emantur niſi infra civitates, & hoe ante 
tres fideles teſtes, nec alia neceſſaria fine fideijuſſore & warranto, &c. Item, 


nullum mercatum vel feria ſit, nec fieri permittatur, niſi in ci vitatibus regni 


noſtri, & in burgis, &c. 
Commiſſo 


— — wii a Deaf. 


Cap. 9. Againſt Roberdſmen. 

Commiſſio facta fuit Roberto Hadham ad vendend' blada & alia bona diver- 
{arm Abbathiarum alienigenarum, qui venir & cognovit, quod vendidit blada 
rioris de Tickford in garbis in duabus * taſſis exiltent* pro 10 li. quæ venditio 
facta fuit contra legem & eonſuetudinem regni Angliæ, vendend' in garbis, pri- 
uſquam triturat ſuerunt, quod fieri debuiſſet᷑ per menſuram poſt eorum triturati 
enem : Ideo committitur priſonæ, & adjudicatur, quod ab omni officio Domini 
Regis amoveatur, & quod finem faciat cum Domipg Rege. 

Obſer ve well this judgement, that it is againſt the Common law of England 
fo ſell toꝛne in ſheafes beto2e it is thꝛeſhed and meaſured, and the reaſon thereot 
ſeemeth to bc; fo2 that by ſuch ſale the Market in effec is foꝛeſtalled. 
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d Againſt Roberdſmen. 

1 | T is an Engliſh Pꝛoverbe; That, mann men talk ol Robin H ood, that ne ber 

p [ ſhot in his Wow: and becauſe the Statutes andReco2ds hereafter ment 
ned cannot well be undtrſkood, unleſſe it be known what this Robir Hoote 
was that hath raiſed a name to theſe kinde of men talled Roberd{men, his fol- 
lowers, we will deſcribe him;- - - 201 4 + 


This Robert Heod lived in the reigne of King R. 157 in the bozders of Eng- 
land and Scotland / in Woods and Deſerts, by robbery; burning ef houſes, felo⸗ 
ny, waſte and ſpoile, and p2incipally by and with Uagatonds, idic wanderers, 
nightwalkers, and dꝛaw⸗latches : ſo as this notable thiefe gave not only a 
name to theſe kinde ol men, but there is a Bay, called Robin Hoods Bay, in the 
River ot in Pozkſhire. And albeit he lived in Poꝛkſhire, vet men 
of his quality took their deriomination of him, and were called Roberdimen 
throughout all England. d 
Againſt theſe men was the ſtatute of TA incheſter made in 13 E. 1. foꝛ pꝛe⸗ 
venting ok robber, murders, burning af houſes, 1c. Allo the ſtatute of 5 E. 3s 
which reciting the ſtatute of Winchefter , and that there had been divers man⸗ 
aughters, felonies, and robber ies done in times paſt, by people that be called 
Boberdſmen, Maſters, and Dzawlatches, and remedy pꝛovided by that Act foz 
the arreſting of them. 2910-416 ing „ 
At the Parliament holden 0 E. 3+ it was petitioned to the King that R ibauds 
and ſturdy Beggers might be baniſhed out ol every towne. The anſwer of the 
Bing in Parliament was touching Ribauds ; Lhe ſtatute of N incheſter and 
the declaration of the ſame with other * Katufes of Roherdſmen, and fo2 ſuch as 
make themſel ves Gentlemen, and men of Armes, and Archers: if they tannot ſo 
pꝛobe their ſelves, let them be dꝛiven to their occupation oꝛ ſer vice, oꝛ to the place 
from whence they came. 
It is pꝛovided by the ſtatute of 7 R. 2. that the ſtatutes made in the time of 
King Edward, G2andfather of the King, of Roberdſmen, and Dꝛawlatches, be 
firmely holden and kept, and further pꝛabiſton againſt Uagabonds wand2ing 
from place to place. See a law made in the ſixth Parliament of Queen Mary, 
Anno Dom, 1555 in Stotland againſt Robert Hood, Lirtie-Johp, &c. 
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H:!. 2« . 3. co- 
ram Repe. Rot. 
3. Lack. xi ad- 


han 3 £234, 
* Or the &:onch 
wo Softer, to 
he c n Govi's 
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Sce 5 E. G. ca.: 4. 
He is an Ingrei.ct 
Lt buyes (orhe: 
th:n by g ant 04 
leate of lud of 
tithe )any « 0:46 
grewtmp in che 
fields, &c. 


He was, faith 
Mator cotus, 
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ceps, & prædo 
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13 E- 1. Statur. d 
Wincheft. ca. 1. 4 
5 H. 7. fo. 5. 

5 E. 3. cap. 14. 


Rot. Parl. 50 E. 3. 
nu 61. | 


* E. 3. cap. 14. 
2 H. 5. cap . 

8 H. 6. cap. 14. 
Vid. 39 Eliz. ca. 4. 


R. 2. cap. 5. 
id 


7 4 
Vid. 39 Eliz.ca,q, 


1 Eliz.cap. 2, 
23 Eliz.cap.1. 
28 Eliz. cap. 6. 


35 Eliz. cap. 1, 2. 


3 Jac. cap. 4. 
7 Jac. cap . 
Lib. 10. 54. the 
Chancelour of 
Oxfords caſe, 
Lib. I 1.5557, 
*&c.Dr.Foſtcrs 
caſe. 


Lib. 5. fo. 2. 


Caudries caſe. 
Dier 3 Eliz. fo. 
203. 


Tacitus. 


Int. leg. Alveredi 


cap. 28. 


_— 


_ — 


CAP. XCI 
Of Bankrupts. 


Ide in the fourth part of the Inſtitutes. Cap. The Court of the Conmiſij, 
ners of Wankrupts, 


ws 4 


CAP. XCIL 
Of Recuſants. - 


Irtt, the Aas ol Parliament that are made againſt them are 1 Eliz, capa 
F 23 Eliz, cap. 1. 28 Eliz. cap. 6. 35 Eliz. cap. 178 2, 3 Jae cap. 4+ 7 J ac. ah, 

Theſe Ads of Parliament are interpꝛeted and expounded by divers judge 
ments and reſolutions heretofoze gtven, Lib, 10, fo. 5.4. &c. Le caſe de Chant 
lour, &c- de Oxford, an expoſition of the ſtatute of 3 Jae.ca. 4. Et lib. 1+ fo. jc 
57, &c+ Doctoꝛ Foſters caſe, an expoſition of all the ſaid ſtatutes. See Lib. 5. al. 
&c. Caudries caſe, Dee Dier 3 Eliz. f0.203. an grpoſition of the ſaid Act of H 
concerning hearing ol Palle. | rrp — Fin 


— — 


CAP. XCITI © 
Of Newes, Rumours, &c. 


Gee the Second part of the Inſtitutes, W. 1. eap.3 3. Newes. See alſo in tht 
fourth part of the Inſtitutes, cap. Chancery, in the Articles againſt Cardinal 
Woolſey, Artic. 32, Convicia ſi iraſcaris, tua divulgas, ſpreta exoleſeunt; It᷑ you 
— revenge landors, you publiſh them as pour own; if vou deſpiſe them, the⸗ 

The law befo:ze the Conqueſt was, that the authoꝛ and ſpꝛeader of falſe ru: 
mours amongſt the people had his tongue cut ont, ifhe redeemed tt not by the 
efttmation of his head. | 


CAP. XCITF. 
Of VVeights and Meaſures, 


ces the ſecond part of the Inſtitutes, W. i. cap. 4+ and the erpoſition upon 
the ſame. | 


C4. 


Cap. 1,92, 93,94. 8 


ow SO ey HESSYIEC 


_—_ — — 


CAP. xc. 
0 Apparel. 


parell in the reign of E. 3. As 11 E. 3. cap. 2. & 4. 37 E. 3. ca. 8,9, 10, 


: D Jverfe Acts of Parliament havo been made againtk the exceſſe of Ap⸗ 


1113313,14+. 38 E. 3. cap. 2. In the reign of E,4, 3 E,q.cap.s, 22 E. . 


| cap. 1. In the reign of H. 8. 1 H. d. cap. 14. 6 H.8.ca,i. 7 H. 8. cap,7, 24 H. 8. 


tap. 1 3. 33 H. 8. cap. 5. 37 H. 8. ca. 7. 1 & 2 Ph. & Mar. ca. 2. 4 & 5 Ph. & Mar. e. 2. 


2 g El. ca. 6. 8 El. ea. 1 1. 13 Elcag. Some of them fighting with, and cuffing 


ene another, ſome of them expired. But foꝛaſmuch as thoſe that food in foꝛce 


were oblolete, and remained but as ſnares to catch oꝛ ver men at the pleaſure of 
the P2omooter;at the Parliament holden Anno z Ja. all Acts of Parliament be⸗ 
| foe that time made concerning Apparell are repealed, and abzogated, and ſince 
that time no Aa hath been made concerning Apparell, and ſo ſtandeth the law at 


this day, Thꝛee coſtly things there are that doe much impover ich the ſub⸗ 


jet9 of England, viz. Coftly Apparell, coſtly diet, and coſtly building. 
The beſt meane to repzeſſe coſtly Apparell , and the exceſſe thereof , is by 


example; fo2 if it would pleaſe great men to ſhew good example, and to 


| weare Apparell of the cloth and other commodities wꝛought within the 


Realm, it would beſt cure this vain, and conſuming ill, which is a bzanch 


| of piodigality, and herowith few wiſemen are taken, Af you will looks 


into the Parltament Roll of 2 H. 6. you ſhall ſee what plain and frugall 
Apparell that renowned King H. 5. after he was King did wear, his gown 
of lelle value then 40.8. ä 

Magna corporis eura, magna animi ineuria. 

Non induetur mulier veſte virili, nes vir utetur veſte ſœminea: abotnina- 
nabilis apud deum, qui facit hoe. 


4 CAP. 


199 


1 Jac. R. ca. 25. 


Exceſſe of Appa- 
rell is beſt cured, 
exemplo & vitue 
perio. : 


Rot. Parl. 2 Hs. 


nu. 30. 


Deut. 22.5. 


200 


4 Rot.Clauſ. 

9 E.2,m.26.in 
Doꝛrſſ. intitled 
Ordinatio ſuper 
menſuratione ſe r- 
culorum. 

62 E. 6. cap. 19. 

5 E. G. ca. 3. 

5 El. ca. 5. 

27 El. ca. 11. 

25 El. ca. 7. 
Lent 2. Saxon. 
Quunreſine. 
Suadrage fima. 

c Hereof ſee the 
4. part of the In- 
ſtitutes, cap. The 
Court of Audi- 
ence, &c. and Fa. 
culties. 

vide Britton 
cap. 53. and other 
books make men- 
tion of theſe. 


Luc. c. 2 1. v.34. 


Rom. ca. 13. v. 13. 
Ecclefiaſt icus 
ca. 37. v. 30, 3 1. 

e Eccleſiaſt icus 
31. 20. 


f Ciccro, 


Horace 2. Ser. 2. 


From whence 
xcelle of di in- 
king in Englan d 
came. 

b From whence 
troops of idle 
ſervingmen came 
into England. 

7 4 Jacobi c. 5. 
See 1 ja. ca. 9. 

7 Ja. ca. 10. 

21 fa. c. 7. an ex- 
cellent law. 

Vs ſalus ſi nis 
nyllam potarc ſa- 
liicits 


Cap. pc 


n 


Of Diet. 
Pere was an Oꝛdinance made by King E. 2. by advice of his Councel 
againſt the erceſſe of D iet, but becauſe it had not the ſtrength of an 9g 
of Parliament, if wꝛought no effect. 


b It is pꝛovided by ſtatutes made in the reigns of E. 6, « Queen Elizabah, 
that no fleſh ſhall be eaten on Fiſh-daps, viz. Friday, Saturday, Emhzi 


days and Uigils, and the time ok Lent; and fo2 licences to eat fleſh on Filþ | ; 


days. ic. See the Pꝛeamble of the Statute of 2 E. 6. ca. 19. 


1 , 


« Embring days, focalled becauſe in fozmer times when they faſted they ys 


Aches oꝛ Embers on their heads. Job 2.12. Jer. 6G. 26. 2 Sam. 13. 19. And ag the 

naturall converſion of the fleſh of the body is to duſt; lo the fins of the ſoul (un 

repented) ars furned to fire, and this was ſhadowed. under Embers that ere 
| | TY 

_ * Theſe Embꝛing days are the week next beto:e 


Quadrageſima, ſo called n 


that it is the foztieth day befoze Eafter, and is the firſt Sunday in Lent; & 


Quinquageſima the Sunday fifty days befoze Cafter, Sexageſima ſixty days hy, 
foze Eaſter, and Septuageſima ſeventy days befoze Eaffer. - . 
Beloꝛe theſe late Aas the eating of flelh on Fridays was puniſhable in thy 
Eccleſiaſticall Court, as yet it is, the jurisdiction being ſaved hy the ſaid A 
But there is no Act of Parliament againſt exceſſe of diet, fo2 it is know 
to be ſo hurtfull fo2 mans body, and ſo ohſcureth the faculties of the mind, v 
the underſtanding, memozy>tc. as to men, ſpecially to Chiſt ian men, there ms 
ded no law at all to be made, ever being mindkull of that Caveat, Accegplix 
autem vohis, ne forte. gra ventur corda veſtra in erapula, & ehrieg ate, &e. 


evigilia, & cholera, & tortura viro infrunito; Somnus ſanitatis homipi pam 


dormiet uſque in mane, & anima illius cum ipſo delectabitur. The Pozalthes 
then men by the light ok nature agree hereunto, * Tantum eibi et potus adbi 
bendum eſt, ut reficiantur vires, non opprimantur. 


Accipe tu, victus tenuis quæ, quantaque ſecum 
Afferat, imprimis valeas bene: nam variz res 

Ut noceant homini, credas, memor illius eſcæ, 
Quæ ſimplex olim tibi ſederit: At ſimul aſſis 
Miſcueris elixa: ſimul conchylia turdis: 

Dulcia ſe in bilem vertent, ſtomachoque tumultum 
Lenta feret pituita: vides, ut pallidus omnis 

Cana deſurgat dubia? _ 


Ex plenicudine generantur morbi,qui ſuperant medicorum artem, 
King Edgar permitting many of the Danes to inhabite here (s who firf 
20ught into this Realm erceſſive dꝛinking) was in the end conſtrained fo 
make a law againſt this erceſſe (which never commeth alone) dꝛiving certain 


nails into the ſides of their cups, as limits. and bounds, which no man upon 


great pain ſhould be ſo hardy as to tranlgreſſe. 

William of Palmesburp, comparing Engliſhmen and No2mans together, 
ſaith, that in his time, the Engliſh manner was to ſit bibbing whole houres al⸗ 
ter dinner," and that the Noꝛman faſhion was to walk the ſtreets with great 
troops, with idle and looſe ſervingmen following them, both which were cauſes 
of many diſoꝛders and outrages. 

Ik theerceſſe of dꝛinking extend to the loathſome and odious vice of d2un- 
kenneſſe.tt is puniſhable by Act of Parliament. And to ſay the truth the anct- 
ent Britains were free from this crime. 

Ecce 
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Cap. 97. Of Buildings. 


Ecce Britannorum mos eſt laudabilis ifle, 
vt bibat arbitrio pocula quiſque ſuo. 


And the laws againſt d2unkenneſſe are very new. 


Nothing is here laid againſt that great Peacemaker, and b2anch. of liberaz 


| ,02derly hoſpitality, but againſt the dainty and dtſo2derly exceſſe of meats 
= — which is a ſpecies of pꝛodigality: loꝛ it is pzovided by Ac of Par⸗ 
| tiament that the grace of Hoſpitality Hall not be withdꝛawn from the needy. 


See the Statute of 37 E. 3. ca. S. againſt exceſſive apparell and diet: but if 
was repealed in the next Parliament, 38 E. 3. ca. 2. | | 


82 —̃ — . - — <a - 


CAP. XC 
Of Buildings. 


VV E have not read of any Act of Parliament now in foꝛte made againſt 


* — 
— — 


the exceſſe.of Building, oꝛ touching the o2der 02 manner of building; 

hut it is a waſting evill ; whereunto ſome wiſe men are ſubject. 

But the Common law doth p2ohibit any ſubject to build any Caſtle. oz houſe 

of ſtrength imbatteled, it. without the Kings licence , toz the danger that might 

enſue, Allo the Common law pꝛohibiteth the building of any'edifice to à com; 

mon Nuſance, oꝛ to the Nuſante of any man in his houſe, as the topping up 

or his light. oz to any other pꝛejudice oz annoyance of him. Ædificare in tuo pro- 
prio ſolo non licet, quod alteri noceat. 


b Jt Deuteronomy. it is laid, Cum zdificaveris domnm novam, facies <murum L 


tecti per cireuitum, ne effundatur ſanguis in domo tua, & ſis reus, labente alio, & 
in præceps ruentG. . 3 
J like well the Counſell to a Nobleman, whoſoever gave it. Si vis (ait ille) 
ædificare domum,indueatte neceſſitas, non voluptas; cupidicas adificandi ædifi- 
eando non tollit ur; nimia & inordinata erpiditas ædificandi expectat ædifieii 
venditionem : Turris completa, & arca evacuata faciunt tarde hominem ſapi- 
entem. | 


Fdificare domos multas, & paſcere multos; 
Eſt ad pauperiem ſemita laxa nimis. 


To build many houſes, and many to feed, 
To poverty that way doth readily led. | 


Ok theſe thee it hath been truly ſaid : Veſtiam.Conviviorum, & AÆdificiorum 
luxuria ægræ civitatis ſunt indicia, & ſpecies prodigalitatis. | 9425 
But by the Common law, and generall cuſtome of the Realm, it was law⸗ 
full foz Biſhops, Carls, and Barons to build Churches, 02 Chappels within 
their Sees: and hereof King John infozmed Pope Innocentius the third ( na- 
ming only, honoriscauſa, the Biſhops and Baronage of England, albeit this li- 
berty extended to all) with requeſt that this liberty to the Barvnage might 
be confirmed, To theſs Letters the Pope made this anſwer Quod enim de 
conſuetudine regni Anglorum procedere regia ſerenitas per ſuas liceras imtima- 
Vit, ut liceat tam Epiſcopis, quam Comitibus, & Baronibus Eccleſias in feudo ſho 
tundare, laicis quidem principibus id licere nullatenus denegamus, dummodo 
Dioceſani Epiſcopi eis ſuffragetur aſſenſus, & per novam ſtructuram veterum 
Eccle ſiarum juſtitia non lædatur. Whereas the Baronage had abſolute liberty 
beloꝛe, now the Pope addeth the conſent ol the Biſhop: but that addition bound 
not, feeing it was againſt the liberty of the Baronage warranted by the Com- 
mon law: and we would not have rehearſed this Epiſfle, but that it is apzoof 
what the generall cuſtome of the Realm was concerning the building of 2 
ches 


VM. 1 3 E. lca. 1. 


Sec the i. part of 
the Inſtitutes 
Sect. 1. fo. 5. a. 
Vet. Mag. Cart. 

f. part fo. 162. 
cap. Eſchaetry, &c. 
14 Hl. 6. nu. 7. li- 
cence to the D. of 
G loc. to imbat- 
rel Greenwich, 

a Li.g.f.54 & 58. 
ib. 5. fo. 10 f. &. 
b Deut. 22.8. 
Battlements, 
This was for ſafe» 
ty only. "IP 
d Bernhard. con- 
ſilium. 


Euripides tran- 
{laced by Sir The 
Moor. 


Vide the like in 
the Regiſt,36;b, 
Pronib.de deci- 
mis ſe peratis. 

In E piſt. decret. 
Innocent. 3. I. 10. 
Pag. 228. 


Tr. 20 E. 1. 
Rot. 13 in banco 
Rich. de Turnys 
caſe. Eborum. 


Lib. 10. fo. 25. 
Le caſe de Sut- 
tons hoſpitall. 
See the ſtatute of 
39 El. cap. 4. 
whereby Autho- 
rity is given to 
Juſtices of Peace 
to build and erect 
houſes of Cor re- 
ction, &c. 

a 39 El. ca. 5. 

2 Car. ca. 1. 

b Tumba, tumu 
lus, ſepulchrum. 
cg E. 4. 14. the 
La. Wiches calc, 
wife of Sir Hugh, 
Wiche. f 
Mich. 10 Ja. in | 
Comuni banco 
Int* Cor ven & 
Pym. 

Barth, Caſſaneus 
fo. 13. Concluſ. 
29. Actio datur, 
ſiquis arma in 
aliquo loco po- 
ſita delevit, ſeu 
abraſit, &c. 


d 8 H.. 12. a. per 
Huſſy accord. 
Paſc h. 10 Jac, in 
curia Cam. Stel- 
latæ Inter Huſſy 
plaintif, & Kath. 
Layton, & al' De- 
fendants iſſint 
reſolve per le 
Court. 

e 8 H.. 12. a. acc. 
12 H.. 12. per 
Auſſye. 


2 Sam. 19.37. 


Of Buildings. Cap. 97 
ches by the Baronage of England. And albeit they might build Churches 
without the Kings licence, yet could they not erect a ſpirituall politique body tz 
continue in ſucceTion, and capable of indowment without the Kings licence: but 
by the Common law befoze the ſtatutes of Poꝛtmain, they might have indowed 
this ſpirituall body once incoꝛpoꝛated, perpetuis fucuris.cemporibus, without any 
licence from the King,oz any other. 8 

And as the law is in caſes of Devotion and Religion, ſo it is in caſes 9 
Charity: Any man may erect and build a houſe fo2 an Yoſpitall, School, Woy 
kinghouſe, oꝛ houſe of Coꝛrection, oꝛ the like, without any licence, fo2 that is but 
a p2eparation, and may be done as owner of the ſoyl; but by the Common lay 
could not incoꝛpoꝛate any ot them without licence, but now he may, & indow them 
with lands in certain caſes.a by the ſtatutes of 39 Eliz.cap. 5. and 3 Car. ea. 1. as in 
the Second parc ofthe Inſtitutes in the expoſition of thoſe ſtatutes it appeareth, 

Concerning the building oz erecting of > Tombs , Sepulchers oz Yon: 
ments fo2 the deceaſed in Church, Chancell, Common Chappell , oz Church, 
pard in convenient manner. it is lawfull,fo? it is the laſt woꝛk of charity that tan 
be done fo2 the deceaſed, who whiles he lived was a lively Temple of the holy 
Ghoſt, with a reverend regard, and Chꝛiſtian hope of a joyfull reſurrection, 
And the defacing of them is puniſhable by the Common law, as it reth 
« the book of 9 E. 4. 14. a. And fo was it agreed by the whole Court. Miel ro Jac; 
the Common place, between Corven and Pym. And foz the defacing thereof, they 
that build oz erect the ſame ſhall have the action during their lives, (as the Lady 
Wiche had in the caſe of 9 E. 4.) and after their deceaſes, the heir of the decea: 
ſcd ſhall have the ad ion. But the building, 02 erecting of the Sepulcher, Tomh, 
o2 other monument ought not to be to the hinderance of the celeb2ation of df 
vine ſervice. And in that caſe of Corven it was reſolver; that albeit the freeholy 
of the Church be in the Parſon, yet if a Lo2d of a Pannoꝛ, oʒ any other, that hath 
an honſe within the town oꝛ pariſh, and that he, and all thoſe whoſe effatehe 
hath in the manſion houſe of the mannoꝛ, o other houſe , hath had a ſeat in an 


Allie of the Church, foz him and his family only, and have repaired it at his 


pꝛoper charges, it ſhall be intended that ſome of his Aunceſtoꝛs, 02 of the parties 


whoſe eſtate he hath, did build and erec that Ille foz him and his family only: 


and therefoze if the D2dinary endeavour to remove him, oꝛ place any other there, 
he may have a Pꝛohibition. 4 Jt was further reſolved , that if any man hath a 
houſe in a town oꝛ pariſh, and that he and thoſe whoſe eſtate he hath in the 
houſe, hath had time out of mind a certain Pew , oz ſeat in the Church main: 
tained by him and them, the Oꝛdinarp cannot remove him, (fo pꝛeſcr iption 
maketh certainty.themother of quietneſſe) and if he doe, a pꝛohibition lycth 
againft him. But where there is no p2eſcription, there the D2dinary that hath 
the cure, and charge of ſouls may fo2 avoiding of contention in the Church, oz 
Chappell, and the moze quiet, and better ſervice of God, and placing of men 
acco2ding to their qualities and degrees, take o2der fo2 the placing of the pas 
riſhioners in the Church oꝛ Chappell publique, which is dedicate and conſecrate 
to the ſervice of God | 

Nota, Funerall expentes acco2ding to the degree and quality of the decea⸗ 
ſed, are to be allowed of the goods of the deceaſed, befoze any debt oz duty 
whatſoever. foꝛ that is opus pium, oꝛ charicativum. 

Amongſt the people of Almighty God, as it appeareth in the holy Hiſtozy, 
Sepulture was ever had in great reverence, not only ot Kings, but ok other men; 
as (amongſt many others) good old Barꝛzillai, when he had excuſed himſelf fo2 not 
going with the King to Jeruſalem, he concluded, Obſeero ut revertar ſer vus tuus, 
& moriar in civitate mea, & ſepeliar juxta Sepulchrum patris mei, & matris 
me, &c. ; 

And alſo the moꝛall Yeathens had building and erecting of Sepulchers, 02 


Monuments in great account, as it doth appear by the Seven wonders of the 


woꝛld, which foz memo2y may be expꝛeſſed in theſe few Uerſes, 
| 1. Pyramide: 


> 2 1 * 
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1. Pyramides Memphis, 2, Babylonis mania celſz; 
3. Templum ingens Epbeſi virgo Diana tuum, 

4. Mauſoli Cariæ monumentum, 5. Raraque Pharo 
Turris, 6, Olympiaci ſplendida imago Jovis, 

7. Denique apud Rhodios ſplendentis ſtatua Phœbi: 
Hæe ſeptem mundus mira, viator, habet. 


Beides the religious, and Chꝛiſtian regard aboveſaid, theſe monuments do 
ſerve fo2 four good uſes and ends. F irſt, loꝛ evidence, and pꝛook of deſcents, 
and pedegrees. Secondly, what time he that is there buried deceaſed, Thirdly.foz 
example to follow the good, oꝛ to eſchew the evil. Fourthly;to put the living in 
mind of their end, fo2 all the ſons of Adam muſt die. Statutum eſt hominibus 
'{emel mor I 1 
Monumentum ſervat alicujus rei memoriam aliter intericuram, eamque no- 
bis repræſentat: and therefoꝛe a Monument is called a Pemoꝛiall. 
Monumentum dicitur a monendo; quicquid enim nos monet eſt monumentum, 
ut ſepulchrum, quod nos ſumus mortales, | 
Cum tumulum cernis, tum tu mortalia ſpernis: 
Eſto memor mortis, ſiſque ad cœleſtia fortis. | , | 

It is to be obſer ved, that in everySepulther,that hath a monument, two things 

are to be coaſtdered,viz, the monument, and the ſepulture o buriall of the dead, 
» The byriall of the Cadaver (that is, caro data vermibus) is nullius in bonis, 
and belongs to Etcleſiaſticall cogniſance;but as to the monument.adion is given 
(as hath been ſaid) at the Common law foꝛ detacing thereof. - 

In the year of our Lo2d 1 586, and in the 28 year of the reign of that glo2ious 
Queen Elizabeth, was the old gate called Ludgate in the City of London (as 
Stow ſaith ) taken down to be new builded: There was found cowched within 
the old wall thereof a ſtone, wherein was graven in the Beb2zew tongue and Cha- 
racers, an Epitaph, ſignifying in Engliſh : This is the Tomb of Rabbi Mo- 
ſes ſon of the illuſtrious Rabbi Iſaac: which certainly was befoze the 23 year 
of the reign of H. 2. Anno Domini 1177, foz befoze that time all the Jews 
in England were buried within the City of London , and in that year, ſaith 
Hovenden, Dominus rex pater dedit licentiam Judzis terrz ſuæ habendi eœme- 
terium in quali bet civitate Angliæ, extra muros civitatum, ubi poſſunt ratia- 
rabiliter, & in competenti loco emere, ad ſepeliendꝰ mortuos ſuos: prius enim 
omnes Judzi mortui Londoniã ferebantur ſepeliend i. | 

And albeit Churches oꝛ Chappels map be built by any of the Kings ſubjegs, 
(as hath been ſaid) without licence, yet befoze the law take knowledge of them 
to be Churches oz Chappels, the Biſhop is to confecrate o2 dedicate the ſame: 
and this is the reaſon, that a Church oꝛ not a Church, a Chappell, o nota Chap: 
pell, ſhall be tryed,and cortified by the Biſhop. 

Dee fo2 this dedication oz conſecration the 43 chapter of Ezechiel, the 23. 


Britton fo. 84. b. 


Stow in his Sur- 
vey of London, 
fo. 19. 


For ſo is the 
truth. 

Ro. Hovenden 
Anno Dom. 177. 
Holl. eodem An, 
fo. 101. b. 20. 


8 H. 6.3 2.37. 


chapter of Geneſis, the 90 Pſalme, the 24. 26, 27. 84. and 1 34. Pſalms. the 2 of 


Samuel 6, 10 of Saint Johr, verſ.22. to the end. 

Vide inter leges Edwardi Confeſſoris cap. 3. Similiĩter ad dedicat ĩones, ad Sy- 
nodos, & ad Capitula venientibus, &c. in eundo, & redeundo fit ſymma pax. 

We find in ancient times that Waults, hollow places, oz ſubſtrucions un⸗ 
der the ground were made by men fo? receits, oꝛ receptacles foꝛ keeping of their 
wives, childꝛen, money, and goods ſecret, to avoid violence, and rapine in time ot 
hoffility oꝛ rebellion, and we find no law againſt them. 

Theſe kind of buildings we had from the Germans, as we find it in Taci- 
tus, who treating of the old Germans, ſaith, Solent & ſubterraneos ſpecus ape- 
tire, & ſi quando hoſtis advenit, aperta populatur, abdita autem & defoſſa aut ig- 
porantur, aut eo ipſo fallunt, quod quærenda ſunt. They uſe to build Haults un: 
der the earth, and it the enemy tome, he deſtroyeth all open and above ground, 
but ſuch things as lie hidden in the cave, either they lie unknown, oz at leaſt 


they deceive him, in that hs is enkoꝛted to find them out. Neither have we found 
any 


De ſubretraneis, 
ſubRruRionibusg 
& cryptis. 


Tacĩtus. 
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Lord Admirall. 


r 4 H. 8. ca. 1. 
d De propugna - 


culis, munimentis, 


munitoriis,&c, 
of Buſwarks, 
Barbicans, 
Piles.&c, 

e 13 E. I. ca. 46. 
32 Aſſ. 5. 
7 H. 4.29. 

f 7 BL Dier 240. 


g See the 2.pt of 
the Inſtitues. 
W. z. ca. 24. 
Lib. 5. fo. 10. 
Lib. 8. fo. 46. 
Lib. 9. fo. 54.58. 
h Sec lib. 4. f. 84. 
Lutterels caſe, & 
the authorities 
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731 Eliz. ca. 7. 


Lamb. per ambu- 
lat ion of Kent. 
Theſe words, you 
ſhall read in Re- 
cords concerning 
priv iledges. 


429 E. 3. 16. 

1 H. 4.f. 3. 
98.4-34 
14H. 4. ca. 2. 
Lib. 1 1. fo. 29. 
Alex, Poulcers 
caſe. 


any licence of the King to make them, noz puniſhment ok any that made they 
without licence, and yet many have been made by many ſubjects, ſome wherein 
* we have ſeen, 

2 We readof Alexander Biſhop of Lincoln, in the reigns of H. 1. and Ring 
Stephen, a Nozman boꝛn, who was, inſanis ſubſtructionibus ad inſaniam del. 
ctatus. 


b No perſon can build oz erect light⸗houſes, Pharos, Sea⸗marks oz Beacong 


without lawkull warrant and authozity. 
Lumina noctivagæ tollit Pharus æmula Lunæ. 
In Light-houſe top is rear'd the light,. 
As high as the moon that walkes by night. 5 

< Pzoviſion was made by authozityof Parliament fo2 building and exeifing 
Blockhouſes, Bulwarks, Piles, and the like, fo2 without Parliament ſubjegs 
cannot be charged with building oꝛ erecting of them and that Aa is expired. 

The Lo2d of the ſoil may build a Windmill, Shcepcote,Dairy enlarging of 
a court neceſſary, o2 à curtilage in grounds. where men have common of paſture, 

dA man cannot erect any building upon his own ground in the Kings 5 
reſt, but it is a purp2efture, and may either be demoliched oz arrented to the 
Kings uſe;xc.at a Juſtice Scat. 

Concerning houſes of husbandzy and tillage, the ſtatutes of 4 H. 5. capay, 
7H. S. ca. 1. 27 H. S. ca. 22. 5 E. 6. ca. 5. 5 El-cap,2, are repealed by the ſtatute of 
21 Iac. cap. 2 8. and the ſtatutes of 39 El. ca. & 2. are expired, foʒ that they wen 
lo like Labyꝛinthes, with ſuch intricate windings and turnings; as little 9; 
no fruit p2oceeded ot them. | | 

5 Nomancanerec an houſe oꝛ building to the Nuſance of any other. 

h See where a man hath any houſe oz mill, ic. and having any pꝛiviledgen 
thing appurtenant thereunto, and pull it down and build a new, where the pl 
viledge oz appurtenant remain and where not. 

- - Concerning the erecting, ac. of Cotages, ſce the ſtatute of 31 El. ca.. Which 
could not be reſtrained in luch ſoꝛt as they are, but by authozity of Parliament, 

There was a ſtatute made Anno 35 El. (when J was Speaker) againt 
buildings in the Cities of London.02 Meſtminſter, oꝛ within thꝛee miles of the 
gates of the City of London, and againſt the dividing a converting of any dweþ 
ling houſe oz building into divers habitattons, and againſt Inmates; but that en- 


dured but foz ſeven years, and untill the end of the next Seſſion of Parliament, 


which Ac. being holden dangerous, was not continued at the Seton of Par: 
liament holden in 43 Eliz. being the nort Sefſton after the ſeven years, and there 
foze expired with the ſame, In the mean time there was a law made againſt 
new buildings. tc. which then was a warrant, and ünce hath been a colour fo) 
divers pzoceedings in Courts of Juſtice, not obſerving the expiration of that 
law; but now that law hath long ſince loſt his fo2ce , and the ancient and Fin: 
damentall Common law is to be followed, 


Fylliva, oz Sulliva is a wozd derived from the Saxon Sylle, and ſignifieth a - 
poſte, 02 plate fixed in the ground: the Saxon woꝛd is not yet out of uſe , fo} 


every man knows what a groundſille is. 
Pera, a Peer, derived from the Latin woꝛd Perra - Plance, of the Engliſh 
woꝛd planks, foꝛ boo2ds oꝛ tables, in uſe alſoat this day. 
Having ſpoken of erecting of houſes and buildings, ic. we will tell you what 
we finde in our Books and Reco2ds of Dilapidation, and decay of buildings. 
kDilapidation of Cccleũaſtical Palaces, houſes, and buildings is a good cault 
of dep2tvation. 
It appearethby the ſtatute of 4 H.4.cap.2, that Depopulatores agrorum wer? 


great offenders by the ancient law, and that the Appeal oz Jndictment thereof 


ought not to be generall, but in ſpectall manner; and pꝛovides, that the offenders 
therein might have their Clergy, They are called Depopulatores agrorum, fo! 
that by pꝛoſtrating oz decaying of the houſes of habitation of the ings people, 
they depopulate, that is, diſpeople the towns. * 
Prohibitio 


Cap.98. Of Brothel-houſes, Stewes, Cc. 


Prohibitio Regis quòd Ineolæ de villa de Southampton non proſternent do- 
mos ſuas in alias migraturi regiones. 

Simile pro magna Jermenutaa. : 

That which may lawfully be pꝛohibited befo2c it be done, may be juſtly puni⸗ 
ſhed after it be done. | 

And herewith we will cloſeup this Chapter: that the law doth favonr the ſup- 
poztation of houſes of habſtation;and uſe foz mankinde. 


— 


— 


CAP. XVIII 


De Lupanaribus GFornicibus, & c. 
Brothel-houſes, Eſtuis, Bordelloes. 


He keeping ol them is againſt the law of Gods on which the Common 
law of England in that caſe is grounded. Non ofteres mercedem pro- 
ſtibuli, nec precium canis in dotno Dei tui, &c. Quia abominatio eſt u- 
tmmq; apud Dominum Deum tuun. T6 

And the keeper: he oꝛ ſhe,of ſuch houſes is puniſhable by indictment at the Com? 
mon law by fine and impziſonment: foz although adultery and foꝛnication bo 
puniſhable by the E ccleſiaſticall law, vet the keeping ofa houſe of Bawdꝛie oz 
Stewes. oꝛ 15:othell- houſe, being as it were a common nulance , is puniſhable 
by the Common law, and is the cauſe of many miſchiefs, not only to the over- 
thow of the bodies, and waſting of their livelyhoods, but to the indangering of 
their ſoules. Fo2 the miſchiefs enſuing hereupon, ſee 1 1 H. 6. cap. 1. 1 H. 7. fo. 6. 
1,13 Hf. 7. 6. 27 H. 8. Rot. Parl. 14 R. 2. nu. 32. „ 

King H. 8. ſuppꝛeſſed all the Stewes oꝛ Bꝛothel⸗houſes, which long had conti⸗ 
nued on the Bankſ de in Southwark, foꝛ that they were (as hath been ſaid) p20- 
hibited by the law of God, and by the law of this land. And thoſe infamous wo- 
men were not buried in Chꝛiſtian buriall when they were dead, no2 permitted 
to receive the rites of the Church whileſt they lived, | | 

The woꝛd Eſtuis 02 Stewes is French, we having no Enaliſh wo2d fo it. 

Befo2ze the reigne of H. 7. there were eighteen of theſe infamous houſes, and 
H. . foz a time foꝛbad them: but afterwards twelve only were permitted, and 
had ſignes painted on their wals; as a Boares head, the Croſſe keyes, the Gan, 
the Caſtle, the Crane, the Cardinals hat, the Bell, the Swan, ac. 

Pany wicked and common women had ſeated themſelves in a lane called Wa- 
fer-lane,nert to the houſe of the Friers Carmelites in Fleet-ſtreet : This being 


an open and known wickedneſſe, King E. 3. to the end theſe Friers might per- 


fozme their Uowes, one of which was, to live in perpetuall chaſtity, took o2der 
fo2 removing of theſe women. The Recoꝛd ſaith, Rex pracipit Majori Ci vitatis 
London quod amoveri faciat omnes mulieres meretrices in venella prope Fratres 
Carmelicarum in Pleteſtreet inhabitantes. 

Read 3 Regum cap, 14. verſe 24. eodem lib. cap. 15. verſe 12. & 4Regum 
cap.2 3. verſe 7, | | | 

And by the Common law it appertaineth to the Marſhall of the Kings Youſe 
to free, oꝛ p2otect the Court from Femes puteins, which is moꝛe particularly ex⸗ 
plained by Pleta, who ſaith, Mareſchalli intereſt virgatam i meretricibus omnibꝰ 
protegere & deliberare, & habet mareſchallus ex conſuetudine pro qualibet mere- 
trice cõi infra metas hoſpit ĩi in venta, 4 primo die; quæ ſi iterũ in baliva ſua in- 
veniatur, capiatur & coram Seneſchallo inhibeatur ei hoſpitium Regis, Reginæ, 
& liberorum ſuorum, ne ĩterum ingrediatur, & nomina earum imbrevientur: 

| E e que 
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Of Brothel-houſes, Stewes,v9c. * Cap.g8, 0 


quæ ſi iterum inventz fuerint hoſpic' ſequutrices, tune aut remaneant in priſom 
in vinculis, aut ſponte prædict' hoſpicia ab jurentur; quæ fi autem tertio inventz 
fuerint, conſiderabitur quod amputetur eis treſſoria, & tondeantur; quæ quidemſ 

_ inveniantur, amputentur eis ſuperlabia, ne de cætero concupiſcantut a 
libidinem. 

14 R. 2. It is enacted that no Eftews oꝛ B:othel-houſes thould be kept in 
Southwark, but in the common places therefoze appointed. 

So odious and ſo dangerous was this infamous vice (the faireſt end where 
is beggery)that men in making of Leaſes of their houſes,vid adde an erp2eſſe con; 
dition, that the leſſee, ic. ſhould not ſuffer, harbour, oꝛ keep any Feme pureine 
within the ſaid houſes, tc, 

See the caſe of 1 H, 7. the cuſtome of London fo2 entring into an houſe, am 
arreſting of an Advowtrer, and carrying her to pꝛiſon. In ancient times adul⸗ 


tery and foꝛnication were puniſhed by fine and impꝛiſonment, and inquirable in 


Turnes and Leets by the name of Wetherwite. Me finde in Domesday U. 
adulterio vero per totum Chent, habet Rex hominem, (i. amerciamentum ho- 
minis) & Archiepiſcapus mulierem, (i. amereiamentum mulieris) &c, 
Vidua, ſi alieui ſe non legitime commiſceb. 20 s, emendabir, puella vero 101 
pro conſimili cauſa. | 
Adulterium faciens 8 s, & 4 d. emendabic homo, & fxmina tantundem. Ret 
habet hominem adulterum, Archiepiſcopus fœminam. : 
But now theſe offences belong to the E ccleſiaſticall Court. h 
Legrewita, 02 Logrewita, Legergeld, 02 Logergeld, of Legre 02 Logre fo2 ab 
and Wite amerciament, by common ſpeech Letherwite 02 Lairewite, Lierwite, 
Lotherwite. 
Childewite is foz the Lozd to take a fine foz his Wondwoman de filed and he: 
gotten with childe. | | 
Bawdry,Lenocinium, unde Ribawdry & Ribande, i. Impadieus rabula, 0 
Parliam, 5 o B. 3, nu,61,0f Ribauds and Robertſmen. 


"CAP. 


_ a. a _ an 


Cap. 99- 


—— 


— 


CAP. XCIX. 


De Aſſentatione, Fucologia, Pſeudologia, 
Flattery. 


| E find a law befoze the Conqueſt againſt flatterers in theſe wo2ds, 

V V Liccenay 73 Leo gopar pepenay I peapapap pode naman 

: habban, &c. which ꝙr. Lambard trariflateth thus, Aſſentato- 
res, mendaces, prædones, & rapaces offenſionem Dei graviſſmam incurrant, &e. 

The ancient Panuſcript tranſlateth it thus, Seductores, mendaces, rapaces & 
raptores Dei gravamen habeant. And both tranſlations do in effed agree, fo2 a 
flatterer is a ſeducer foz ſome pꝛivate end, by fained pꝛaife and humouring of ano⸗ 
ther, whereby he hath an oultrecuidance of himſelſe, his ſtate, and actions, Iſti 
dueunt & ſeducunt. 

The occaſion of making this law was, that King Canutus had been ſeduced 
by flatterers, who had ſhewed him his face and ffate in a falſe glaſſe, making 
foo great a ſhew of his own parts, actions, and ſtate, to the end to make him con: 
teit himſelfe to be better and greater then he was, and his adverſartesleſſe, 
in truth they were. Pap, this King by wicked flatterers aſumedto him Divine 
power and honour : Foz comming from ſea, he ſet his feet on the ſea ſtrond, as 
the ſea was flowing. and commanded the ſea not to riſe to wet his Lo2dlp and 
Pajeſtick feet noz clothes: The ſea keeping on his accuſfomed courſe; both 
wet his feet and thighs alſo : whereat being ſoze amazed repented his pꝛeſump⸗ 
tion ( which he had undertaken by wicked flattery), | 

And well is the flatterer marſhalled in this law with lyers,thieves.+ raveners; 
fo2 the Divine deſcribed flatterers to be thoſe, Qui eolunt aliquem, & auferunc 
ab eo aliquid temporarii boni. So as it is peceatum viſeatum, it getteth awap 
much and giveth ſmoke. | | | | 

And the Moly Ghoſt hath ſtyled flattery oleum peccatoris, that is, the oile of 
the ſinner, «a7 50:2 that is, ot him that exteedeth others in ſinne, and doth al⸗ 
fect greatneſſe , that is the head, making it greater and mo2e p2oſperous 
then it is, as you map reade in the P2ophst David: Corripiet me juſtus in mi- 
ſericordia, & increpabir me, oleum autem peccatoris non impinguet caput meum. 
Mhereby he be ing both a King anda Pꝛophet, p2eferreth the tepꝛoole, nay the 
ſharpe rebuke of the juſt and vertuous, befoze the ſmooth humout ing of the flat⸗ 
terer (per nomen) of the ſinner, This oleum peceatcris is mel venenatum, & 
venepum mellitum, and commonly affedeth greatneſſe, and is called Lo2dbane, 

And againe, David ſpeaking of the flatterer ſaith, Mis wozds are ſmoother 
thenoile, and yet are they very ſwo2ds. Hæc dicit Dominus Deus, Væ qui conſas 
unt pulvillos ſub omni cubito manus, & faciunt cervicalia ſub capite ubiverſz 
ztatis ad capiend' anĩmas, &c, Thus ſaith the Lozd God, Moe to them that ſow 
pillowes under all armeholes, and put kerchifes upon the heads of every age fo 
hunt ſoules. They make the King glad with their wickedneſſe, and the Pꝛinces 
with their lyes. In malicia ſua lætificaverunt regem, & in mendaciis ſuis prin: 
cipes. 3 
The flattering mouth wozketh ruine. And moꝛe Kings and B ing domes have 
been overthꝛown by the means of flattery, then by publick hoſtility. And this is 
the cauſe that we have mentioned the ſaid ancient law fo2 their puniſhment, they 
be lawfully baniſhed from Pꝛinces Courts, and Subjects houſes, 

Ut videat, eæco fit ſimia præda leonĩ: 
Rex cæcus cernit, cum ſycophanta my 
E 2 
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Nota, enemies to 
lawes puniſhed 
by the lawes. 
4 Rot. Pat. Anno 
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6 Rot. Parl. 2 E. 2 
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e Rot. Par. 18 H. 6 
nu. 1 . untill 47. 
F Hollenſh.z 13. 


a. 30. 
2 Hollenſh. 7 22. 
745767. a. 
2 H.. 10. 
b Coram Rege 
An. 1H.8, In 
information verl. 
D. Peter & alios. 
The like indict - 
ment againſt 
Edw. Dudley. 


Tr. 23 H. S. co- 
ram rege. Rot. 14. 


Of Flatterers, &c. Cap. 99, 


What fearfull ends flattering Favourites, co2rupto2s of their Doveraigne 
Wiege Lo2ds, abuſing their favours in ſubverſion of their lawes, have had, ays 
peareth in our Parliament Rolls, Recoꝛds, and Piſtozies. 

2 King H. 3. had Hubert de Burgo Chiefe Juſtice and Earle of kent, and ng. 
ny others: but this was his lafety, that upon juſt occaſion without any great 
griefe he could foꝛgoe a Favourite. See in the Pzeface tothe ſecond part of thy 
Inſtitutes, his counſell to H. 3. to burne Magna Carta. 4 

E. 2. had b Pierce de Gaveſton, the Spencers, & e. and the Spencers p20ceedingg 
againſt le grandCharter by name(amongft other things)tending to the ſubverſig 
of law, tc. 

R. 2. had. d Sir Robert Treſilian Chiefe Juſtice, ic. and Robert Lale 
Oxłoꝛd and Duke of Ireland, xc. 3 LF IS 

H. 6, had e William de la Pole. Duke of Suffolk, ic. who endeavoured t 
have bzought in the Civill lawes, which was the occaſton that the Chiefe Juſtice 
Forteſcue w2ote in the commendation of the lawes of England, p:eferring them 
fo2 the government of this land hefo2e tho Civil lawes. This Duke with others 
plotted the death and deſtruction of Hymfrey the good Duke of Glouc. who ever 
{food in his wap. | | | 1 

E. 4. had f William Lo2d Haſtings the Kings Chamberlaine, and Captaine 
of Callice. All theſe came to fearfull and untimelp ends. Even 
R. 3. had s Sir John Catesby one of the Juffices of the Common Place; an 
Henry Duke of Buck. ac. p2ivy plotters and counſellozs with R. 3. fo2 the not 
erecrable- murder of his Nephews E. 5. and Richard Duke of Mozk. What x 
miſerabis end the Duke had, vau know : and Juſtice Catesby in his journen to 
London, in the Kings high way had ſubitane am & improviſam mortem. 

H. 7, had h Sir Riehard Empſon, Edmond Dudley, &c. Sir Richard Emplen 
was invited, Quod ipſe conſiliarius excellentiſſini prineipis Henrici nuper Regis 
Angliæ ſeptimi deum præ oculis non habens, ſedut filius diabolicus ſubtiliter ime- 
ginans honorem, dignitatem, & gs pore dicti nuper regis, ac poſteritatem 
regni ſui Angliæ minime valere, ſed nt ipſe magis ſingulares favores dicti nuper 
Regis adhibere, unde:magnar' fierj potuiſſet, ac totum regnum Angliæ ſecundim 
ejus voluntatem gubernare, falſo, deceptive, & proditorie legem Angliæ ſabver 
tens, diverſos ligeos ipſius nuper Regis, ex ſua falſa covina, & ſubtili ingenio, 
contra commune legẽ regni Angliæ de diverſis feloniis, &c. i ndictari fecit, & 
quod plurxes & di verſi populi dicti nuper Regis hiis gravaminibus, & indebitis ex- 
actionibꝰ multipliciter torque bantut᷑ in tantum quod populi dicti nuper regis ver- 
ſus ĩpſum nuper regem mulcipliciter murmurabant, & malignabant, in magnum 
periculum ĩpſius nuper regis regni ſui Angliæ, ac ſubverſionem legum & conſuetu- 

inum ejuſdem regni, &c. And the like indictment was againſt Dudley. 

H. 8. had Thomas Woolſey Cardinal, Ipſe intendens ſaliter antiquiſſimes 
Angliæ leges penitus ſubvertere, & enervare, uni verſumq; fc regnum Angliz 
& ejuſdem regni populum legibus Imperialibus, vulgo dict, Legibus Civilibus, & 
earundem legum Ca nonibus ſubjngare & ſubducere, &c. 

We will foz ſome cauſes deſcend no lower. Qui eorum veſtigiis inſiſtunt, eo. 
rum exitus perhorreſcant. | 

But that right be done to him, who was aifaithfull favoꝛite and counſeller to 
this King, wa have ſeen a Panuler ipt that relateth, that Charles Brandon Duke 
of Suffolk a wiſe and warlike perſon, was fo, many years befoze- his deceaſe the 
greateſt favourite the Ling had. upon whom he chiefly retted in all his we ightieſt 
affairs, This noble Duke deceaſed in Auguft in the 3 year of the reign ol King 
H. 8. After whoſe death the next time the King ſat with his Councell, and mil⸗ 
ſing the good Duke, griovoully lamented foꝛ him, and ſaid, that when J was of- 
fended with any (as often J was) and acquainted him therewith, that he ever 
endeavoured to mitigate my diſpleaſure , and never ſpake to me evill of any of 
them. And the King looking upon the Woꝛds ol his Countell one after another, 
laid, and ſo ( my Loꝛd) cannot you ſay, peruſing them all thꝛoughout. A royall com⸗ 
mendation of this great Duke, and a great argument of his piety and honour, 

+ that 
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igne that no ſubjoct had ever the indignation 62 diſpleaſure ok his Soveraign, by any 
„ | gzivate whilpering of his. have 136th Y 
We will conclude this chapter with one of our own Piſfozios, Generaliter Anno 5. 2. 
m- cunctorum habitatorum terræ peccatis incfuſive ordines ſumendo Mendiean- Th. Wall. p. 287, 
rium ad cumulandum cauſas ma lorum, &c.iſti poſſeſſionatis invidentes, proce- 
the mm erimina approbantes, commune valgus in errore fd ventes, & utrorumque 
a comedentes, pro 1 acquire ndr̃s, — poſſeſſones renuncrave- g 
1 re niis eongregandis: qui in paupertate per ſeverzre juraveratt, dicntir 
Yo law, ů 1 —— —— 2uů— — 
mendaciis, & utroſque ſecum in de vium pertrahentes, & e. Note What is fad, lamentable eſtate 
that the full heap of the caufes of Gods vengeance in thols days, was made up of choſe times. 
pp thoſe flattering pꝛeaching Friers. But Parliaments , Palaces of Pintes Note chole chree 
und Pulpits ſhould be free front adulatton and flaffery, * 


—— 
—— — —— ——— 


CAE. GC 
Of falſe Impriſonment. 


—  — ——— — 


A priſonam, and the expoſition upon the lame. 


| 8 EE the Second part of the Inſtitutes, the ſtatute De 1 E. z. de frangentibiꝭ 


Dee the Petition of Right, 3 Car, Regis, and Mag. Cart. cal 29. Ard | 
| I is to booblerved that befoze the Conquet it was thus pzovided, Qui haminem l avert 
b Paganum immerentem vinculis conſtrinxerir, 10. ſolidis noxiam ſateito; eum ſi * 
rerberibus affecerit, 20 ſolidorum pœna eſto; ſi ſuſpenſum in ſublime rapuerit, 
zo ſolidis culpa penſatur; fi contumelioſe eapillum ejus morionis in mortem to- 
ounderit, 10 ſolidꝰ præſtato; ſin caput in moretm ſaeerdotis raſerite nec ipſum li- 
gaverit, 30 ſolidos numerato; fi barbam illi reſecarit, 20 ſolidotutnicompen ſitio 
ſequitor; fi denique ei vinculis conſtricto eapillos in moreniacerdotmr//adriſeric, 
60 ſolidos pendito. * 1 . | 
By way of addition, here it is neceſſary to be known, how and by'what neans 
one that is in pꝛiſon may be diſcharged, E very man that is in p2iſon; cithet' is 
impziſoned without lawfull Mittimus (whereof we have ſpoken befoze ubi lipri; 
and how he may be freed from impꝛiſonment in that caſe) oꝛ with lawfull'Mit- 
timus. He, that is lawfully impꝛiſoned, is either impiiſonevbplawfhifconimans FR: 
dement, and oꝛder oz warrant, oz by the Kings Writ : By commandnent and ce — 
oꝛder of any Court of Recoꝛd; and this commandment, warrant 02*waif! is ei⸗ ———— 
ther f62-cauſes not being treaſon oz felony; miſpꝛiſlon ot᷑ the fame, noꝛ other pits W. 2. ca. 15. nd 
lique offence oꝛ tauſe, oz inferiour cauſes to theſe; as contempts, paivats aten dhe expoſition 
02 ſuits. It any court of Retoꝛd commit a man fo2 a contempt done in Coarts 3 
they may diſcharge him by like oꝛder at thoir pleaſure: but” if they habeng au. .. , Fe 2 * 
tshoꝛity, doe commit him fo2 treaſon; felony; oꝛ other trime, oꝛ ſos ſuſpition o 2 & ; Ph. & Ma, 
the ſame: they cannot diſchargo him, untill hs be enquired ol, and either indie cap. 10. 
tacguited, oꝛ an Ignoꝛamus formd, and deitbered by p}otlanation,” Ans ſo it hs. H. 6.8. F. N. 
is if any be taken and impꝛifoned by lawfull warrant; on the Kings: Welt: fox! — 
treaſon,felony, oz other crime, ic. he cannot be diſcharged by any without legall c Nich. 13 ac. in 


pꝛoceeding( but by the King only.) a | banke le Roy. 
b If a Uagranf,refuſing to ſer ve, had been committed to pꝛilon upon the ſfa- — - 
TI 


tute of 2 3 E. 3. ol Labourers by the W oꝛd ofthe town. 03 Juſtice ot Peace, ther <0; 
| might have difcharged him, even as the Ebantellour· te. may commit a man lo: m 2 fl f. 2a b. 
, Contempt betoꝛe him in Court, and diſcharge him again at his pleaſure. 1 R. z. ca. 12. 
Ik a man be taken by the kings Mrit in an action of debt oz another pꝛivate 10 H.. 3. a. per 
action. the Plaintif may diſcharge the Gaoler of him, and ſet him at liberty, Vavaſor. | 


though he be in execution: but if he be taken in an appeal of Death, 1 — mg 
ape > 
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Rape, xc. the Plaintit cannot diſcharge him, becauſe it is a publiqne offeng, 
wherein the King hath an intereft,and he map after Nonſuit by the Plaintify 
arraigned at the Kings ſuit. | ies: 5 
There are two great adverſaries to the due execution of theſe laws (as he. 
fo:ce hath been touched) eſpecially in criminall cauſes, viʒ. Præcipitatio, & tnoroſi 
eunctatio. Pzectpitation; as a man oꝛ woman to be committed to pꝛiſon, aw 
within ſo ſboꝛt a time to be indicted and arraigned, as it is not poſſible foz then 
to ſend fo2,02 pꝛocure their witneſſes ; this certainly is pꝛecipitat ion, foz th 
law both in reall and perſonall actions doth give the party Tenant oz Defy, 
| dant a couvenient time without reſpec of perſons to anſwer.,4c. much moze it 
Ferteſcue ca. 5ʒ · bought to be in caſe of life, Nec unquam in judiciis tantum eminet periculum 
fo. 127. b. quantum paric proceſſus feſtinatns: and again, Crebro in deliberationibus jud. 
cia matureſcunt, in accelerato proceſſu nunquam, and ſpecially in caſe of life, 


As foz moroſa cunctatio, froward oꝛ weyward delay ; ſee the Second part ofthe 


Inſtitutes Gloae, ca.z 9, And we will conclude this chapter with the rule ol lin 
Quod in criminalibus,probationes debent eſſe luce clariores. 


CAP. CI 


Of Judgements and Execution, 
[ Udie iam is derived à Jure, & dicto, et eſt quaſi Juris dictum, and therefozeh 


the jndgement be erroneous, both the judgement and execution theren 
and all the fozmer pꝛoceedings ſhall be reverſed by w2it of Erroꝛ: but if 
- fozmer pꝛoteeding and judgement be good, if the execution be erroneous, the 
execution ſhall only be reverſed: and becauſe the judgement is the guide anddþ 
rection of the execution, we ſhall treat pꝛincipally of the Judgement, and inc 
dently of Execution. | 


.* 


Ot Judgements,ſome be by the Common law, and ſome by Statute lau an 


Df Indgements by the Common law, ſome be in criminall cauſes, oꝛ Pleas 
of the Crown, concerning the lite of man(whereof we are p2incipally to intreat,) 


and of thefe ſome be expꝛeſſed, and ſome implied. Other judgements at the Con ö 


mon law be in actions reall and mixt. of which, ſoms be Judiciz interlocutotia, 
and ſome ultima ſeu prineipalia: and again, de principalibus , quædam ſunt fins. 
lia, & quædam non fant finalia. Df judgements by Statutes, ſome be in crimi- 
nall cauſes, and ſome in Common pleas : but judgements by Cuſtome are only in 
Common pleas, | 

All Pleas of the Crown,concerning the life of man, are divided into tres 
fon and felony;and treaſon, into High treaſon, and Petit treaſon; and felony into 


all the ſeverall bzanches aboveſaid. And as in the tale of High treaſon, (as it hath 


beloꝛe appeared)ſome be far moꝛe hoꝛrible i odious then other,yet(one caſe extep⸗ 
ted, as befo2e hath appeared) one « the ſame judgement is given koꝛ all. So in caſes 
6 El. Dier. 2330. of Petit treaſon, one judgement is given in all, nay in all the ſeverall caſes ol 
— vgs in. felony, though ſome be far moze hainous then other, yet all being but felony, one 
— . and the ſame judgement is given, See the judgement and fozfeiture in caſes of 
treaſon, felony, ic. in the ſeverall titles thereof, theſe we will adde. 


Iudgement in Fligh Treaſon. 


pl. Com. 289% b. Et ſuper hoe vilis, & per curiam hic ĩntellectis omnibus & ſingulis præmiſſu, 
Sce Stanford J conſideratum eſt, quod prædictus R. uſque furcas de T. 1 trahatur, & 2 ibidem 


18 2. d. e. 
Lib Int. Co. 36. ſuſpendatur per collum, & vivus ad terram proſternatur, & 3 interiora ſua extra 


* See the book of Judges cap · ig. ver. ult. Conſider, conſult, and give ſentence, 19 H. 6 47. Trahe, pende, & diſcloſe, 
Nact. li.3. fo. 1 18. b. Crimen leſs majeſt. ut f contra perſonam ipſius regis fit præſumptum, quoſ quidem cri men omnia alit 
crimina excedit quoad panam. Idem 1.2. f. tog. b. maketh mention of execution, laqueo & ſecuri, Parliam. 21 R. 2. intet 


placita Coron. nu. go. 
ventrem 
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ventrem ſuum capiancur, 4 iploque vivente comburantur, & 5 eaput ſuum ain- 


tetur. quodque 6 corpus ſunm in quatuor partes dividatur, ac 7 quod caput & 


quarteria illa ponantur, ubi dominus rex ea aſſignare vult. | 
Implied in this judgement is, Firſt, the foꝛteiture ot all his Pannozs,Lands, 
3, and Hereditaments in fee-ſimple,oz fce-tail ot whomſoever they. be 
holden. Secondly, his wile to loſe her Dower. Thirdly, he ſhall loſe his chil⸗ 
dꝛen (fo2 they become baſe and ignoble.) Fourthly, he ſhall loſe his poſterity, foz 
his blood is ſtained and co2rupted, and they cannot inherit to him. oꝛ any other 
Aunceſto2. Fitthly, all his goods and thattels, ic. And reaſon is, that his body, 
lands, goods, poſterity, ic. ſhould be toꝛn, pulled alunder, and deſtroyed, that in- 
tended to tear, and deſtroy the majeſty ol government, And all theſe ſeverall 
puniſhments are found foz treaſon in holy Dcripture, 
1 Reg. 2. 2 8. &c. Ioabtractus, &c. 
Eſther 2. 2242 3. Bithan ſuſpenſus, &e. : . 
Acts 1.18, Indas ſuſpenſus crepuit medius, & diffuſa ſunt viſcera ejus. 
2 Sarn. 1 8. 14,1 5, Infixit tres lanceas in corde Abſolon cum adhuc pal - 
pitaret, &c. - = 
2 Sam,20.22, Abſeiſſum caput Sheba filii Bichri. 
2 Sam..4+1 1, 12. Interfecerunt Baanan & Rechab, & ſuſpenderunt manus 
& pedes eorum ſuper piſcinam in Hebron. 

Coꝛruption of blood, and that the childzen ofa Traitoꝛ ſhould not inherite, 
appeareth alſo by holy Scripture. 1 ; 

Pal, 10g. 9,10,11,12,13- Mutantes transferantur filii ejus , & mendicent, & 
ejicianturde habitat ĩonibus ſais, Et diripient alieni labores ejus, & diſpe reat de 
terra memoria ejus. 

The — of a woman foꝛ High treaſon is to be dꝛawn and burnt, 

b Sir Andrew Harkley Earl of Carliſle, convided, degraded and attainted of 


freaſon, : f 8 
Judgment in Petit treaſon, where be is convicted thereof by ver- 


dict or confeſsion. 

Super hoc viſis, &c. ut ſupra. Conſideratum eſt, quod prædictus R. uſque furcas 
de T. trahatur, & ibidem ſuſpendatur per — mortuus fuerit, 

But a woman is to have judgement to be dzawn and burnt, as well in caſe 
of Petit treaſon, as High treaſon, and onght not to be beheaded, 02 hanged. 
De morte mariti ſi compertum eſt uxorem, &c, igne Britanni interficiunt, | 

Bracton li.3. fo. 105. a. Igne concremantur qui ſaluti dominorum ſuorum in- 
ſidiaverint, idem fo. 104. b. 

Judgement in felony, where he is convicted thereof by ver- 
dict or confeſßion. 

Et ſuper hoc viſis, &c. ut ſupra, Conſideratum eſt quod prædictus R. ſuſpenda- 
tur per collum, quouſque mortuus ſuerit. Bracton lib. 3. fo. 04. b. ſpeaketh De 
laqueo. 8 

And it is a maxime in law, that execution muff be acco2ding fo the judge- 
ment, Ea quæ in curia noſtra rice acta ſunt, debit executioni demandari debent: 
and fo2 exp2eſſe authoꝛity, non licet felonem pro felonia decollare; and yet ſome 


examples are to the contrary. 
True it is that the Lo2d of Hungerford of Meytesburp was in 32 H. 8. at⸗ 


tainted of Buggery, and had judgement to be hanged by the neck, untill he was 


dead; and yet on the twenty eight day of July in the ſame year was beheaded 
at the Tower hill. But as true it is, that Thomas Fines Lo2d Dacres of the 
Dfouth, in Anno 33 H. S. was attainted of murder, and had judgement to be han- 
ged by the neck, untill he was dead, and acco2ding to the judgement was han⸗ 
ged at ZTibozn the twenty eight of June in the ſame year. And true it is, that 
Edward Duke of Somerſet was attainted of felony in Anno 5 E. 6. and had 


judgement to be hanged by the neck untill he was dead, and on the _ — 
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35 H. 8. Br. For- 
teiture. 99. 


Drawing. 
Hanging. 
Bowelling. 


The heart, &c. 
while he lived. 


Beheaded. 
Quarters hanged 
ap 


Damnatæ memo- 
riæ. 


425 E. 3. 42. b. 
Coron. 130. 
Brit. ca. 8. f. 16. b. 
accord. 

b Degrad tion. 
Hil. 18 E. 2. Co- 
ram Rege Rot. 
3435. Walſingh.- 
P. us. 


19 H. 6 47. 

Com. Cæſar. ante 
Chriſtum natum 
1600 annis, what 
the Judgement 
was for Petit 
treaſon. i R.z.f,4; 
25 E. 3. 42. 

12 Afl, 30. 


6 E. 4.4. 2. & b. 
Sce the Preface 
to the fixt part 
of Reports, what 
the la was before 
the Conqueſt 
Anno Dom. 995. 
incaſe of felony. 
8 Paſch. 20 R. z. 
Coram Rege, 
Rot. 1. Lincoln. 


See befote cap. 
Murder. 
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Deut.2.13. 
Vide Hil. H.s. 
Rog. Actons caſe, 


$2 E. 3. Judgement, 
225. 


Regiſt. 164. b. 
Fecit feloniam 
pro qua utlaga- 
tus ſuit. 


109 H.. 2. a. 
Error Fi. 26. 
28 E. 391. a. 
6 H. 4.6 

9H. 7. 19. b. 


Hil. . Ja. Coram 
Rege per curiam. 


Auterfoits attaint 
de meſme le f- 
fence. 
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cond of Feb2uary in the ſame year was beheaded at the Tower hill. And as try 

tt is, that 3 & 4 Ph. & Mar, the L 02d Stourron was attainted of murder, an 
had judgement to be hanged by the neck, untill he were dead, and acco2ding ty 
the judgement, the ſirt of March in the ſame year was hanged, 

In caſe of Migh treaſon, beheading is part of the judgement , and therefgy 
the King may pardon all the reſt ſaving beheading , as is uſually done in caſey 
Nobility, But if a man being attainted of felony, be beheaded, it is no execut. 
on of the judgement, becauſe the judgement is, that he be hanged, untill hehe 
dead. In this caſe the judgement doth belong to the Judge, and he cannot al. 
ter it, the execution belongs to the Sherif, xc. and he cannot alter it. And | 
the execution might be altered in this caſe, from hanging to beheading , by th 
ſame reaſon it might be altered to burning, Koning to death, 1c. To concluy 
this point, Judicandum eſt legibus, non exemplis, and Judiciumeſt Juris did, 
& ExecutiocRt executio Juris ſecundum Iudicium. 


The fozfeiture in caſe of Petit treaſon and felony (which is implied in th 


judgement) is all one, which you may read in the Fictt part of the Inſtitutes, 
Set. 747. 

Hondo peccaverit homo, quod morte pletendus eſt , & adjudicatus moni 
appenſus fueric in patibulo,non permanebit ejus Cadaver in ligno, ſed in eadẽ die 
ſepelietur. And the reaſon that D ivines yeeld hereof is, foꝛ that by the executin 
of the judgement by death, the law is ſatiſfied, and abhoꝛreth cruelty, and in that 
caſe, Mors dicitur ultimum ſupplicium. | 

And herein this is obſervable.,that in Treaſon and Felony, the judgement is 
only of the fatall and coꝛpoꝛall puniſhment, and nothing of the to2feiture,whith 
is implied, but in Common Pleas the judgements are moze particular. 


Indgement in Appeal, when the Defendant joyning battail is 


vanquiſhed in the eld, OY. 

If the Defendant in Appeal be vanquiſhed in the field, the Recozd reciteth 
the vanquiſhing in the field. Ideo confideratom eſt, quod (ui, per coll. and i 
it is when the Defendant is vanquiſhed and lain in the field, yet the judge: 
ment is uc ſupra. Dtherwiſe there ſhould be no eſcheat: ſee the Second part o 
the Inſtitutes, W. i. ca. 14. | 


Iudgement in Treaſon or Felony wherein neither any co porall 


uniſhment or forfeiture 1s expreſſed. 


Jn caſe of Treaſon 02 Felony, ifany perſon be outlawed, the judgement 
upon the E xigent at the fift County Court upon default of the party is, Ideo, xc. 
per judicium C oronatoris domini Regis comitatus prædict' utlagatus eſt, UWhich 
w2it being duly returned of Reco2d by the Sherif , the party ſhall have the like 
coꝛpoꝛall puniſhment, and ſhall loſe and foꝛfeit as much as if he had appeared u. 
and judgement had been given againſt him in caſe of treaſon oz felony reſpective 
ly. And note that in theſe woꝛds (ideo utlagatur) both the co2po2all puniſh 
ments and fo2feiture alſo are implied: and if the pꝛoceeding therein, oꝛ the 
judgement be erroneous, and upon his appearance upon the Capias utlagatum, 
if it appear to the Court ( whereof any man, as amicus curiæ, may info2m the 
Court) that the party may either avoid the outlaw2y againſt him by w2it of 
erro2, 02 by plea, the Court ought not to award execution againſt the party, but 
aſſign him oꝛ her councell learned and require him oz her by their advice, either to 


bzing a w2it of erroꝛ 02 plead: but tf the party refuſe to b2zing his w2it of erro! 


oꝛ plead after convenient time be given, if the utlaw2y be erroneons and not 


void, the Court may award execution. And ſo it was reſolved, Termino Hil, 


Anno 3 Jacobi Regis, by the whole Court in the Kings Bench, and divers pcſt- 
dents thereof ſhewed in the reigns of H,6. E. 4. and one in the reign of Queen 
Eliz. which ive ſaw; fo2 as long as the attainder by outlawꝛy ſtandeth in force, 
the party outlawed cannot be dzawn in queſtion by any new indictment 02 ap: 
peal foꝛ the treaſon, o felony, fo2 the which he was outlawed ; fo2 Auterfoir: 

attaint 


Cap. 1ot. -'Of ludgements and Execution. 
attaint foꝛ the ſame offence-isa good plea to tres him from anſwerin that tauiſe, al⸗ 
beit the Reco2d be erroneons. But if the Attainder oꝛ Dutlawzy be void a⸗ 
gainſt him; then may he be either arraigned upon the fozmer indidment, 02 ap⸗ 
peal,62 newly indicted, ꝛc. ik there be cauſe, And therefoze the Judges are to 
fake due conſideration of the whole Reco2d ofths Attainder oꝛ Dutlaw2p, 
that they may be truly infozmed of the true ſtate of the cauſe, befoze they award 
trecution of death againſt him upon the outlaw2y, Read Bracton ſib.3. Tract. 
2. cap 14. and Britton cap. 1 3. fo. 20, 2 1. excellently treating hereof; and Fleta 
lib. i. cap.27. | '; n 

And by the Common law Anterfoicz attaint, &c. of the ſame fetony was a 
good plea as well in an Indiament as in Appeal by the Common law. See 
the ſtatute of 3 H 7.cap-1. concerning appeal of death: ſo as in an appeal of 
death, at the ſuit of the party, Aut er foirz atraine de meſme le mort, is no plea 
at this day, but in caſe of an Judicment of death at the ſuit of the Ming, Auter- 
foitz atcainr de meſme le mort tn appeal is a gdod-plea. Anterfoitz atcaint de 
murder is a good plea to an indiadment. ic. of Petit treaſon of the-fame death. 
fo2 in effect it hath the ſame judgment, and the ſelf ſame foꝛfe iture. So likewiſe 
if aman be attainted of manſlaughter, it is a good bar to an-indicment- of 
murder of the ſame death, & e con verſo. 4 n 

By the Common law if a man were attainted of a felony done by him, and 
admitting he were after pardoned, he cannot at the ſuit of the King be impea⸗ 
ched fo2 any felony whatſcever befoze his ſaid Attainder by him committed, 
ſoz by the Attainder he was mort in ley; and in that caſe he had the judgement 
due fo2 felony, viz. Suſ. per coll. But the party may have his Appeal of Rob- 
bery, foz a robbery done befo2e the felony,whereof he was attainted, becauſe in 
the Appeal he is to have reffitution of his goods, beſides judgment of death, 
*And if the party attainted of felony had committed Pigh treaſon befo2e his 
Atta inder. he ſhall anſwer to the treaſon notwithſtanding his Attainder of fe- 
lony, becauſe the King by the treaſon was intitled to have the fozfeiture of all 
his lands, of whomſoever they were holden, Alſo fo2 Þigh treaſon there is a⸗ 
nother judgement, being an offence of an higher nature: but being attainted of 
felony, ifhe commit treaſon afterwards, he ſhall anſwer thereunto, becauſe it is 
ol higher nature then the felony, but if ſhall not deveſt the right of Eſcheat, 


which lawfully was by the felony veſted in the Lozds;contraryto the opinion 


of Juſtice Stanford in that caſe, fo2 the a and offence of the party ſhall not de⸗ 
beſt the lawfull E ſcheat of the Lo2ds : but if a man be attainted of treaſon, he 
cannot be after attainted of a foꝛmer treaſon, cauſa qua ſupra. mit- 
Mhere a little befoꝛe it is ſaid, that a felon by his Attainder is mort in ley, 
if is to be underſtood of ſuch loꝛmer offences as require pœnam mortis: fo2 not- 


4 


withſtanding the Attainder his body remains ſub ject to arreſts and execution 


fo: debts,+c. Vide hĩe paulo poſt, Truſſels and Preſtals caſe in margine. Albeit 
loꝛ feiony a man be adjudged to His penance, Pain fort & dare , yet. he may be 
impeached foꝛ any foꝛmer felony, becauſe the judgement is not given fo2 the fe · 
lony.but fo2 his'contumacy, | 72 U . 

It a man be attainted of Petit A arteny, he may be after attainted of a telo⸗ 
ny, fo; the which he ſhall have judgement of death, becauſe it is an higher of- 
lente, and is to have an other judgement. 7 n 

51 Auterfoitz, acquite, and the Iudgement thereupon... * - - 
But auterfoĩtz acquite, muſt be of the ſame felony and albeit he he acquit of 


the latter felony, yet may he bo arraigned ofany fozmer felony: and ſo it is in 
tale of treaſon, Auterfoitz acquite of treaſon muſt be of the ſame treaſon,foz it ac 


- 


quiteth no other, betauſe he ever remained a perſon able. | 
And albeit at this day in an appeal of death, Aucerfoitz acquice , upon an in- 
dictment of the ſame death is uo har, pet in an indictment of death, auterſoĩt⁊ at · 
taint de meſme le mott in an Appeal is a good bart. 
In an Indictment oꝛ Appeal of death, if it be a_ that he killed him 10 | 


* 


$13 
vide 6 E.z.55.in 
alk. 
12E-2.Eſch.14. 
19 E. 2. Cor. 387. 


Bract. Ii. 3. f. ij i. 
Britton ſo. 20, 1. 
Fleta Ii. I. ca. 27. 


Anterfoity attaint 
dun auter ofjenses 
28 E.3.90.b. .. 
Dier 4 Eliz. 
Stones caſe, 

6 H. 4.6. 10 H. 4. 
Coron. 237. 
6 E. 3. Cox. 393. 
22 B. 3. Cor. 3710 
S tant. f. 10710. 
See 44 f. 3. 44. 
7 H. 431. 

4 E. 4. 11. 

* 1 H. 6. ſo. 5. 
Rot. Par. 3 R. 22 
nu. 18. Jo. Impe⸗ 
rials caſe. | 


Dier 14 El. 368. 
Cobhams caſe. 


See Stanf. 105. 2. 
& b.&c. 


3 H. . ca. 1. 
15 E. 3. Tir, 
Coron. 116. 
15 Aſſ. p. 7. 


214 


Lib. 4. fo. 44.45. 


And ſo it was ad- 
judged Mich. 33 
R Eliz. _ 
ege, in an 

— end be- 
tween Katherine 
Wrote and Tho. 
Wigges. 

Vid. 19 E. 3. Barre 
444. 


Vi. 3 H. 4. fo.3. 11 


Lib. 4. fo. 5. 46. 
Holcrofts caſe. 
Second part of 
the Inſtitutes, . 
Art. ſuper cart. 


Lib. 4. fo. 40. We · 
therels caſe. 
Stanf. lib. 2. ca. 27 
® Axter foits con- 


his own defence, hs is acquited ok the felonp fo2 ever. b 
It appeareth in Vauxes caſe, that if a man be erroncoullp acquited of felony 
verdict and judgement thereupon given, pet if the Indictment, *c. he inſuff teien 
he may be indiged againe fo2 the reaſons and cauſes in that caſe repoztep, which 
you may reade there at large, and need not here he repeated: And thercunto thig 
we wil adde, that the reaſon, whereloꝛe upon an erronequs judgement of candgy, 
nation; the party (as hath been ſaid) is dzipen to his Writ of C rroꝛ, and in thy 
caſe of an erroneous judgement of acquitall, that no Writ of Erroꝛ neepeth y 
be bꝛought by the King; but the offendo2 may be ncvly indicted, ic. is this, that 
in the caſe of condemnation; the judgement is, Quad ſuſpendatur, & e. which is 
the judgement of law due fo2 the offence, and ought to be given therefo;e, aw 
can have no other intendment: but in tho cale of Acguitall the judgement jg 
Quod ear ſine die, & c. which may be given as well fo2 the inſufficiency of the 
indictment. as oz the parties innocency.92 not guiltinefſe of the offence, And thy 
Judges of the cauſe ought befoze judgement to look into the whole Recozd , an 
upon due conſideration thereof to cauſe it to be entred, Ideo conſideratum gg 
quod ear fine dig ; which upon that report, and this addition implied there in 
hold may ſat is ſie the ſtudious reader. | 
Auter foits convict de meſme le felony devant judgement. 
- Foz this diviſſon fee Holcrofts caſe before in the Chapter of Murder, and Lib 
4-f0.45:46, where the ffatute of 3 H,7. cap-1. is well expounded: and the ſecon} 
part of the Inffitutes Artic, ſuper Cart. cap. 3+ & Lib. Intr. Co, fo. 5 3,54, &c. am 
Lib. 4. fo. 40. Wetherels rafe. And Stanford Lih. 2. cap. 37. in pl. coron. 8 
Befoꝛe the ſkatutes of 8 Elz. cap. . and 18 Eliz. c. 6. Ata man had commit 
ted divers felonies, ik he had been indicked of the laf.and had benefit of his Cle 
$7.he could not have been impeached fo any of the fo2mer kelontes, albeit fo: th 
Ie he could 29 op his Clergy t by that Act it is pꝛovided, that notwi 

ffanding the allowance of ſuch Clergy; he may be impeached fo2 any fo2mer( 
fence, foz which he could not habe had his Clergy. - _ e 


vid}. dun auter ſeVay, 25 E. 3. cap 5,Pr9 Clero, 


Vid.Paſc.zg E. 3. 
Rot. 95. Scire 
fac. Dominis me- 
diatis & immedi- 
atis. 


Indgement ro reverſe an Ontlawry for treaſon or felony, 
The jungement to veverſe an Ontlaw2y of A. B. in taſe ot treaſon 02 felony 
in a Writ of Erroꝛ is: Ideo confideratum eſt quod utlagaria predicts ob exo 
rem prædict & alios in recordo & pruceſs prædict. comperr', reygeetur, adpulle 
tur, & penicus pro nulio habeatur, & quod prædict. A. B. ad commune m legem 
— 5 qu oeca ſione wlagariz prædict. amiſit, reſtituatur, & . & quod ipſe ia 
* If the-Dutiawniebe avoided by piea, then the judgement is, Ideo conſider 
cum eſt quod prædictus A. B. de uilagaria prædicta exoneretur „ & quod iple of 


ecommunem legem, & omnia,quz oceaſione utiagariæ prædict. amiſit, reſtituatu 


& ea orcaſiane non moleſtetur in aliquo, nee gravetur, fed fit, & eat inde quiem. 
It A. B. be indicted of treaſon oꝛ felony in the Kings Bench, 02 if he be india 
edbefoze Commiſſioners of Oicr aud Terminer, oz duy other, « the Judicment 
of treasonot felony is removed into the Mings Bench: and by P2oces out of the 
Kings Bench he is erroneouſly outlawed and fo returned, a Writ of Erro; m 
be bꝛought in the Kings Bench tfoz reverſall theroot᷑. 
And where it is hotden by ſome that it any perſon be attainted ot High Tres 


ton by the Common lau, that no Writ ot Erroz ſhould be bꝛaught fo2 the rer 


Stanf. pl. cor. 18. 
k. I. 
33 H. g. cap. 20. 


of Parliament. But the contrarꝝ hereuf was reſolved at a 


kall of that attatinder by reaſon of theſe woꝛds ot the Dtatute of 33 H. & cap. 20, 
vic. And if any perſon or perſons ſhall be attaĩnted of 17 Treaſon by the contſe 
of the Common law, &. that euery ſuch attaimder by the Common law ſhall be 
of as geod iſtrength, value, force, and effect, as if it had been done by authority 
Varl iamont holdem 


* - Ano 28 Eliz. that a Writ of E rte outdbemalintained for the reverſall of er 


roneous ain ders of High Treaſon by the Common law: foz that ſtatute of 
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Cap. 101: Of Iudgements and Execution. 
33 H. 8. is tobe intended of lawfull attainders by the due courſe of the Common 
w, and not of erroneous 02 roid attainders. And thereupon at that Parliament 
holden anno 28 Eliz an Act was made, Thar no Record of attainder of any per- 
ſon or perſons, of or for any High Treaſon , where the party ſo attainted ® is or 
hath been executed for the ſame treaſon, ſhall be, &c. in any wi ſe hereafter re- 
verſed, undone, avoided, or impeached by any plea, or for any error what ſoe ver. 
And albeit judgement be given againſt a man in cafe ot treaſon oꝛ felony.vet 
his body is not fozfcited to the King, but untill execution remains his own. And 
therefo2e befo2e execution, 2 if he be ſain without authoꝛity of law. his wife ſhalt 
have an Appeal; fo notwithſtanding the attainder he remained her husband. 
And after ſuch attainder his body may at the ſuit of a Subject be taken in execu⸗ 
tion upon a judgement oꝛ ſtatute, ac. And he may te executed foꝛ treaſon oz felo⸗ 
ny, notwithſtanding ſuch execution had againſt him. And in an Action of debt, 
ez other Action bꝛought agatnſt a perſon attainted.he cannot plead the attainder, 
and demand judgement, if during the attainder he ſhall be put to an wer: b foz 
upon conſideration had of the tooks in 11 Al. 27. 2 E.4. 1. 4 E. 4. S. 6 E 4.4. 
6H,4.6, 8 Eliz, Dier 245, &c. © it was adjudged that the perſon attainted ſhould 
not plead the ſatd plea, but ſhould be put to anſwer. And there is a great diverſi⸗ 
ty between an attainder of treaſon oꝛ felony, and an entry into Religion; fo? he 
that is attainted of treaſon oz felony hath capacity, and 4 may purchaſe lands to 
him and his heirs, e but ſo cannot he that is entred into religion. And it is againſt 
à tule in law. that any man of full age ſhould be reccived in any Plea by the 


flaw to diſable his own perſon. g oꝛ take advantage of his own wꝛong. And ik the 


perſon attainted be beaten oꝛ maimed, oꝛ a woman attainted te ravithed, alter 
pardon, they ſhall have an Acton of battery, Appeale of maxme; 02 Rape, Dee 
Lib. Intr. Co. 247,248. Y = 6 

h In ancient time a man indicted oꝛ appealed of life 02 member, oꝛ impꝛiſoned, 
tc. ſhould not be compelled to anſwer at other mens ſuits, but (as befoze it appea- 
reth) theſe opinions have been juſtly changed, 

i There was a notable caſe adjudged in the Kings Bench Mic. 26. & 27. Eliz, 
wherewith J was well acquainted concerning the matters of ontlaw2y and er⸗ 
roꝛs befoze ſpoken of, which was in effect as ſolloweth. | 

Ninianus Menvile nuper de Stedwich in Com Dunelm̃ ar* Anno 1 & 2Ph, & 
Mar. was indicted in the Kings Bench of High Treaſon , and upon Pꝛoces he 
was outlawed, and ſo retoꝛned, and his daughter and heire bzought a Writ of 
Erroꝛ in the Kings Bench, wherein two erroꝛs were alligned. 1. That befo2e 
the Erigent the 2 Capias with a Pꝛoclamat ion was awarded to the Sher iffe 
of the County Palatine of Durham, where it ought to have been directed to the 
Chancellour of that County. * Foz that point 30 H 6. C. 36 H. 6. 35. 1 E. 4. 10. the 
book of Entries Raſt. fo. 5 2. Stanf. pl. cor. 68, 69. & 70. Vid, 19 H. 6. 2. 31 H. 6. 
11. but the Court gave no opinion concerning this Erroꝛ. The other Erro 
that was aſligned, was that the Sheriffe retoꝛnod upon the ſaid Capias, that at 


his Court holden at the City ol Durham the eight day of July in the ſecond and 4. 


third years of the reigne of King Philip and Queen Mary he made the P2ocla- 
mation, tc. and there were no ſuch years: foꝛ Nueen Mary began her reigne 
the 6 day of July, and the 25 day of July in the 2 year of her reign ſhe mar ied 
King Philip: ſo as between the 2 day of July, and the 25 day of July, the Queen 
wote two years befoze the King. And therefo:e there couldbe no ſuch years as 
8 July Anno 2 & 3,but ſhould have been 2 & 4. And fo was the clear opinion of 
the whole Court. But then it was objected, that by the ſaid Act of 35 H. 8. and 
Stanfords opinion thereupon, that the attainder by outlaw2y being an attainder 
by the Common law. it could not be reverſed by Writ of Trro22 foꝛ that the ſat 
Act of 35 H. 8. was to be intended of tawfull attainders: And atter great deli⸗ 
beration the outlawry of treaſon was reverſed. And I take if, it ſhall not be al- 
together impertinent, ſure J am it ſhall not be unpꝛofitable, to repozt the conſe- 
quent of this reverſall, In the nert Terme, ſc. Term, Hil, anno 27 Eliz. foꝛ that 
Queen Eliz. had the lands whereof the ſaid Ninian re ſeiſed in lee: his _ 
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Nota, this Act 
extends only to 
attainder ot 
trcaſons before 
the Act of 28 kl. 
where the party 
hath been exccu- 
ted, and nat to at- 
tainders of trea- 
ſons afteiwards. 
n hat intieſt the 
King hath in the 
body of the at- 
tamted before ex- 
ecution. ; 
4 35 H.6.63. : 
h Scc hritton, ca. 
121. Fleta lib.6. 
cap. 6.7. 
c Mich. 38 & 39 
E liz. in c&i banco 
Int. Bamſter & 
Trul':1 atcaint 
de felony. +” 
Vide Mich. 33 & 
24 Eliz.coram 
Rege Rot. 53 2. 
Int. OgntI & 
Truſſel. 
Mic. 32 ElIiz. inter 
Wade plaintife, 
& Preſtal defen- 
dant attaint de 
haut ti eaſon; co- 
13 Rege. Vid. ſup. 
d 1 ry 
part of the Inſti» 
tutes Sect. 1. 
F Car ſi home 
pu chaſe. 
e Ibid. Sect. 199. 
200. mort in ey. 
f Fiiſtpait Inſt. 
Set 4%. 
$45 E.3. 5.0 
18 E. 4. 25. 
15 E. 4.5. a. &c. L it. 
b Britt. ca. 122. a. 
$ Encuſemeut de 
crimes, 
Pleta lib. &. c. 6, 9, 
be, 


i Mic. 26 & 27 El. 
Ninian Melvins 
caſe in the Kings 
Bench in Br̃e de 
Error. . 7 
See the Stat. of 
8 H.6. cap. 10. 


Hil. 27 Eliz.in ; 
Filaciiss Canccl- 
lariz, 


Vide Lib. 2. fo. 93 
Binghams caſc. 

See the firſt part 
of the Inſtitutes. 
Sect. 55. 


4 H. . cap. 24. the 
firſt ſaving. 

4 26 Ec2.75, 

4 H. 7. 0.22. & 


11.12. 


38 H. 6. 4 & 12. 
21 E. 4. 23. Dier 


19. 
H. 8. fo.; 2. fl. 8. 


idem. 


6 Eliz. 228. pl. 45. 
3 Eliz. fo. 188. 


pl. 8. a. 


Lib. 8. fo. 42. 4. b 
Dr. Druryes caſe. 
34 H.. fo. 2. 


Nota. 


c 26 H. S. cap. 13. 
5 E. 6. cap. 11. 
Theſe Katutes 
not only extend 
to all treaſons by 
the ſtatute of 
25 B. 3. by the 
Common law, 


but by any other 


atute. 


Vi. Dier 12 Eliz. 
fo. 287. accord. 
Firſt part of the 
Inſtitutes, Sect. 


479. 


ter the reverſall of the ſaid outlaw2y, purſue her title by the expꝛeſſe woꝛds of the 


become of no fo2ce, a and the Reco2d ſo adnihtlated thereby, as Nul tiel Record 


Of Indgements and Execution, Cap.1o1, 


by petition of right, which compꝛehended the title of the wife, and the title of thy 
Gusen, claimed her dower, which in effec was this: That her husband wag 
ſeiſed of certain lands in fee, and took her to wils; and befoze his treaſyy 
committed Anno 1 Mariz levied a Fine with P2oclamation to another,whoſee, 
ſtate the Queen had by lawfull convepance therein erp2eſſed; and that alter wan 
her ſaid Pusband was attainted of Pigh Treaſon by outlaw2y, ut ſupra, any 
died in anno 4. Eliz. which outlaw2y was the laſt Terme reverſed in a Writ 
of Erro2, as is aboveſaid : which Petition being indoꝛſed by the Queen, Sox 
droit fait al partie, and delivered into the Chancery, Sir Thomas Bromley z 
man of great gravity and judgement in law, then being L02d Chancelloꝛ of Eng: 
land, by advice of all the Judges reſolved thoſe Four points following. Firſt, that 
the petitioner need not to have any office to finde her title, becauſeher title ſtay, 
deth with the title of the Queen, and the Queen is not intitled by office (which | 
ſhe might traverſe, oꝛ conkeſle and avoid) but by con veyance, which ſhe affirm, 
eth. Secondly, that a Fine with Pꝛoclamat ions, and five years paſt alter the 
death of the Husband doth bar the wife of her dower, and that the tonuſee ſhaj 
take advantage thereof, and of the attainder alſo. Thirdly, that albeit five yearg 
and many moꝛe in this caſe were paſt ſince the death of her husband, yet the ſan 
fine with P2oclamations did not bar her; becauſe as long as the ſaid attainde 
of treaſon food in fo2ce, ſhe was barred of her dower, and could not have any re. 
medy, 02 purſue her title, untill the outlawꝛy were reverſed, and then her title of 
dower did firſt grow due unto her, and therefo:e ſhe might within five years af: 


al 


ſaving of the Act of 4 H. 7. Fourthly, albeit an attainder reverſed by a Writ of 
Erroz, is as concerning reſtitution to the party by relation from the beginning 
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may be pleaded thereunto : pet this relation ſhall never woꝛk a bar, and conſe: 
quently a w2ong toa ſtranger. but that the truth of the matter may be ſhewed, 
viz. the Reco2d, and the reverſall of the ſame: and the rather (as ſome ſatd) be: 
cauſe the wife could not have any Writ of Erroꝛ to reverſe the outlawꝛy, b ſo as 
ſhe had no mean to yurſus her right fo long as the outlawꝛy remained in fozce, 
which it did, untill it was reverſed by erroꝛ. But admit the wifo had been (ina 
remots degree of conſanguinity) heir to her husband, fo as ſhe might within five 
years after the death of her husband have had her Writ of Erroz after the death 
of her husband to reverſe the outlawꝛy, and to enable her ſelfe to purſue foz her 
dower, and reverſeth not the outlaw2y within the five years : J hold in this caſe 
that ſhe ſhall hare five years after this reverſall, and that within the ſaid ſaving 
of the ſtatute of 4 H. 7. fo2 then did her title ol dower (as hath been ſaid) firſt 
grow unto her, and it was not in her power to reverſe the outlaw2y when 
the would. And in this Term of H. Hillary, Popham Attozny Generall, acco;: 
ding to the ſaid reſolution of the Loꝛd Chancelloꝛ and Judges, confeffed the Pe: 
tition to be true; and thereupon Judgement was given, that ſhe ſhould be in- 
dowed, and was indowed acco2dingly, | 

c By the ſtatute of 26 H. S. and 5 E.6. it is enaded.that all P2oces of outlaw 
againſt any offenders in treaſon, being out of the Realm, oꝛ beyond the ſeas, at 
the time of the outlawzy pꝛonounced, ſhall be as good and effecuall as if the offen⸗ 
ders had been within the Realme at the time of the ontlaw2y pꝛonounced. See 
the ſaid Statute of 5 E.6, cap. 1 1, that, if the party outlawed ſhall within one 
year after the outlaw2y pꝛonouuced, yeildhimſelfe to the Chicf Juſtice of Eng⸗ 
land, and traverſe the ſaid indictment, ic. and thereupon be found not guilty by 
verdict; he ſhall be cleerly diſcharged of the ſaid outlawꝛy. 


Tudgement in caſe of abjuration for felony whiles it was of force. 
After the flying of a felon fo2 any kinde of felony whatſoever, Sacriledgs er⸗ 
cepted, (but in caſe of High Treaſon oz Petit Treaſon a man could never ab- 
jure, becauſe the Cozoner is not allowed by law to be a Judge of thoſe hepnous 
crimes) into a Church, tc. fo2 ſafegard of his life : and upon his * of a 

020ner, 
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Cap. 101. Of Iudgements and Execution. 


Coꝛoner, and his voluntary and particular confeſſion of the felony befoze the 
Co:oner, naming the certain time, the judgement was, Idem A. petiit de præ- 
fato Coronatore regnũ dom Regis Angliæ abjurare: Super quo tradito b ei libro p 
zfar' coronatorẽ, idem A. regnũ predic” coriprefatocoronatore pdict? die, &c. 
in eceleſia prædicta abjuravit, in idem regnum nunquem rediturus abſque ſpe- 
ciali licentia, & reconciliatione regis Angliæ, & afſgnatus eſt eidem A, pro tran- 
fra ſuo extra regnum prædictum Portus de Yarmouth © Cruce in manu tua dextra 
ita, prout lex Angliæ eſt & conſuetudo. Nothing is expꝛeſſed in this Judge: 
ment but abjuravic regnum, but therein is implied, that all his lands, which 
he had at the time of the felony committed, © (and therefoze the time of the felony 
was ſet down in his confeſſion particularly) oꝛ at any time after, eſcheated to the 
2020s of the fees, and fo2feited to the King all his goods which hs had at the time 
of his attainder. the time whereof alſo was erp2eſſed certainly, and his blood coz- 


| rupted, and other incidents, as in other attainders of felony, only by his volun⸗ 
| tary and particular confeſſion. In this caſe fo2 the offence of felony, he ſaved 
his life ſo long as he kept himſelf extra regnum, but if he returned, then under 
this woꝛd ab juravit] is implied Suſ. per collum. Mich. 1 R,2, Rot,1, Bedf. redur 


& ſuſpend, See the Firſt part of the Inſtitutes, Sect, 200, fo, 132, 133. and the 
Second part of the Inflicutes, W. i. ca. 2 0. verbo, f For e jure le Realm. ] Artic. Cler. 
tap. 10. & 15. And the law was ſo favourable fo2 the pꝛeſer vation of Sanctu⸗ 
wy, that if the Felon had been in p2iſon fo2 the felony, and befoze attainder 02 
conviction, 5 had eſcaped and taken Sanctuary in Church oꝛ Church · yard, ic. and 
the Gaolers oꝛ others had purſued him, and bꝛought him again to pꝛiſon, upon 
his arraignment he might have pleaded the ſame, and thould have been reſto⸗ 
red again to the Sanctuary: See moꝛe concerning Abjuration, Mic. 9 E.3,Coram 


Rege Rot. 84. extra legem poſitus, &c. To conclude this Judgment of Abjuration, 
we take it, that fo2 felonyb Abjuration is utterly taken away. Fo; abjuration 
* of Recuſants and of Hunters in Parks, 1c. we have given but a light touch, 
| becauſe they belong not to our treatiſe of the Pleas of the Crown, noz have we 
ſpoken any thing of abjuration in caſe of Pereſy,qu'a ſpear ad alind forum. 


Chus have we ſpoken of judgments, and attainders in caſes of high treaſon, up⸗ 


un berdia, confefſion.o2 vihil dicir, and byontlawzy:in caſe of Petit treaſon,upon 


verdict, confeCion, oꝛ by outlaw2y : and in caſe of felony , upon verdi, oꝛ con: 
fefſion, oꝛ by outlaw2y, oꝛ by abjuration; fo2 none can be attaintedof Petit trea- 


n 02 felony upon a nihil dicit, 02 refuſall to anſwer but in that caſe the Delin- 


quent is to have his puniſhment of Peine fort & dure, which next falleth to be 
handle. 
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4 6 E. 3.53. in 
Ajell Malloms 
caſe. 

11 B. z. eſche. 14. 
Tr. 21 E. 1. Corã 
Rege 42. ſi nile. 
b Hereuponit 
was called abju- 
tation, becau ſe he 
was {worn to de- 
part the King- 
dome. 

See the Oith. 
Vet. Mag. Cart. 
1. pte f. 167,168. 
I hat he might 
be known to be 
an abjured per- 
lon, and not be 
let, ot hindred in 
his joui ny. Et 
Crux fur ſignum 
ſervarz vitæ per 
eccleſiam, and is 
{omerime called 
vexillum Sante 
Ecc leſiæ. 

Hil. 26 E. 3. Co- 
14 Rege Rot. 20. 
Fed Pl. Com. f. 263. 
a. in Dame Hales 
caſe. Regiſter 
fo. 164. b. Fecit fe- 
lomam pro qua 
re gnum noſtrum 
abjuravit. 

e Stanf. pl. Cor. 
117. E. 

6 E. 3. 55. in Aiell 
Mallems caſe. 

12 E. z. Eſch. 14. 
6 E. 2. Forf, 
Br. 121. 

6 H. 4 6. 
F Forejure in 
French is taken 


for abjure, in Ia in abjar a e. 1 E. 3 17. lib. Intr. Raſt. fo 246 b. pl. 6. e Lib. Int. Raſt 533 2. b. Sanct. 2. Hil 43 E. z. 
Rot. 115. Buck, Wilham Attewels caſe, þ For all Sanciuaries are taken away by 21 Jac. ca. 28. Note a Sanctu- 
ary in ihe ſtatute of 1 H.. cap. is called a hidel or hydle, becauie it hideth and protecteih the party, &. Vide 


Deut. cap. 19.3.9, 10. Numb.z5-13. Joſhua 20.8. Sec 2. part of the Inflicutes, G loc. cap. 


Peyne fort & dure. 


Incaſe of Petit treaſon o2 felony, when the offender ſtandeth mute, and 
refuſeth to be tried by the Common law of the land; See Paine fort and dure in 
the Second part of the Inſticutes. W. 1.ca.2.but this holdeth but in caſe of Petit 
treaſon and felony. Jncaſeof High treaſon, upon ſtanding mute, 02 a nihil di- 
eit, the judgement afozeſaid ſhal be given againſt him, as it he had been conviced, 

And in doing of execution, both in treaſon and felony, two things are to be ob⸗ 
ſerved, Firſt, that it be done by the right Officer, as the Sherif, oz Parſhall, 
fo2 if any other execute the offender, it is felony. Secondly, execution muſt be 
made by him that is the right Officer accoꝛding to the judgement : Fo2 exam- 
ple, where the judgement ts. that the offender ſhall be hanged, he cannot be- 
head him,xc, as befo2e is ſaid, Bracton lib.3. fo.1c4.b, Non alio modo punia- 
tur quis, quam ſe habeat condemnatio. P. 20 R. 2. Coram Rege Rot. 58, Lincoln, 
Non licet felonem pro felonia decollari, | 


i Firſt part of the 
Inſt it. Sect. 345. 
Verb. Attaint. 

2. part of the In- 
ſtit. W. 1. c. 12. 
Dier 3 El. 205. a. 
13 El. z00. b. S ee 
before in the 
chap.of Treaſon, 
See after in the 
next Chapter of 
Forfeiture fo» 
when the part 
arraigned chal- 
geth perempto- 


rih above the number of 36. viz. three whole jur ies. 4 35 H. 6. 57; 8. Vide li g. fo. 124. the Lord Zanchers caſe. 


Iudgment 
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BraQon.lib.3. 
fo. 15 f. b. 
Britton. fo. 24. d. 
Fleta I. 1. ca. 36. 
Bracton lib. 3. 
fo. ioꝗ. b. maketh 
ment ion of pun- 
iſhmenr, verberi- 
bus & virgis. 
18 Aſſ. p. 13. 

8 E. Cor. 130. 
41 E. 3. Cor. 451. 


Tr. 4 E. 4. Cor am 
Rege Rot. 3. 

19 E. 3. Judge- 
ment. 174. 

39 Aſſ. p. 1. 

41 Aſſ. 25. 


Of ludgements and Execution. Cap. 10 


ludgement in caſe of Petit larceny. | 
The judgement herein was in ancient time referred to the diſcretion of ty 
Judge, as in Bractons time, Per fuſtigationem, & fic caſtigatus dimittitur. Jy 
Brittons time, ſometime by the Pillozy , ſometime by the loſſe of the ear: ay 
Fleca ſaith, Et enim furtum de re magna & parva, pro minimo tamen [arrocigy 
12 denariorum & infra, nullus morti condemnetur; pro hujuſmodi modicis de. 


lictis inventa fuerunt judicialia Pilloria, & deformitates corporum , ut ſciſia 
auricularum, 


But in « ſince the reian of E.;. no perſon loſt any member foz Petit lam 


ny, but were ſometime puniſhed by impꝛiſonment, and ſometime by other pe. 
nance, as whipping,tc. If the Delinquent flyeth foz Petit larceny , and ſox 
found by the Jury, he fo2feiteth his goods. | 
ludgement in caſe of miſpriſion of High Treaſon. 
That the offender by the Common law hall fo2 this concealment forfeit al 


his goods, and the pꝛofits of his lands during his like, and ſuffer tmpziſa, | 


ment during his life, Vide Stanford Pl. Coron. fo. 38. 1 et 2 Mar. cap. io. 


Tudgement for ſtriking in Weſtminſter hall, &c. fitting the Courts, 

That the offender thall be impꝛiſoned during his life, fo2tcit ali his landsg. 
nements, goods and chattels, & quod manus ſua dextra amputaretur (apud u- 
lem locum) and this Judgement is given by the Common law, Bracton lib. 
104. b. Pœnarum quædam adimunt membrum, & corporis coereionem, ic, impti- 
ſonamentum, vel ad tempus, vel imperpetuum. | 


22 E. 3. 13. 2. 41 E. 3. Coron. 280. 42 Aſ,18. Stanf.Pl.Cor.z8.c. 3 Eliz.Dicr 188. 


1 & 2 Ph. & Ma. 
ca. 3. obtruncatĩ o 
manus dextræ. 


x El. c. 6. 


See ihe x. prof 
the Inſtit · . 1 59. 


44 E-3-36- 


5 E. 3. Cor. 353 
29 K 39. 

27 Aſſ. 69. 

AL All. pl 5. 
Srant. fo. 40. b. 


Iudge ment for ſtriking and drawing blood in the Kings Court, Oc. 
The offender ſhall have his right hand ſtricken off, be impꝛiſoned duringhs 
life. and be fined and ranſomed at the Kings will: and this Judgement is gi 
ven by the ftatute of 33 H. S. cap. i 2. 33 H. 8. Paine Br.16, 


We cannot omit to touch by the way an Ac made in 1 & 2 Ph. & Mar. i 


titled, an Ac againſt ſeditious wozds and rumours , by a bꝛanch of which 
Att, he that ſhould ſet fo:th any book, ryme, ballad, letter 02 wꝛiting containing 
any falſe matter, clauſe oꝛ ſentence of ſlander o2 rep2oach, and diſhonour of the 
King and Queens Majeſty, o2 either of them, ic. ſhould have his 02 their right 
hand ſtricken off; which Act being but a Pꝛobationer, at the Parliament u 
4 & 5 Ph. & Mar. was continued untill the end of the next Parliament. Ax 
by the Ac of i Eliz. (which was the next Parliament) the ſaid Act of 1 &: 
Ph. & Mar. was enacted to extend to Queen Elizabeth, and to the heirs of ha 
body Rings and Queens of this Realm, ſo as by the demiſe of Queen Eliz, 
that Act hath loſt his fo:ce, as it was well woꝛthy, being a dangerous Aa, a 
ſome had felt in anno 2 3 Eliz. 


Judgement in a Premunire at the ſuit of the King. 

If the Defenvant be in pꝛiſon, Quod prædictus R. fit extra protectionem 
domini Regis, & terras, & tenementa, bona & catalla domino Regi forisfac- 
at, & quod corpus e jus remaneat in priſona ad voluntatem Regis, as in the book i 
Entries, Raſt. Judgment 465. And this Judgement is given by the ſtatutes of 
25 E. 3. ca. 22. 25 E. 3. de Proviſoribus. 27 E. 3. ca. 1. 16 R. z. ca. 5. And fl he it 
not in p2iſon, Q1od præd. R. fit extra protectionem domini regis, & terras & te- 
nementa, bona & catalla domino regi forisfaciat, & quod capiatur. 


Indgement in caſe of T hefthote. 

That the offender be fined: and it is to be obſerved that whenſoever the De- 
linquent, o2 Defendant is to be fined, the Judgement is quod eapiatur, that is u 
be imp2iſoned untill he doth pay his fine: but when the Defendant is fo be 
amerced, and not fined, then the Defenvant is in miſericordia, whereof pon 

may 
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uur beam at large lib. . a. 38, ig. ccc. er 594 Ge, et ige. Lib. 168844. 


, — 
LE 5 L nnn dene 
Pillory is a French word, and it is derived of the French word Pilaſtte J fig. Or Hale 

Pillar, columna. Et eft lignea eclumpas in qua collum inſęſtum premicur , and firg, Hats coll® 


Fang pre ſſio. It is 


lligrięi Sk KIA N 
thereupon in law it is c led Co liſtrigium; quia in eg gollum homin os CON alſo called an a- 


kripgicur : this puniſhment is very ancient . fo2 the 1 05 called if Healr= mer ciament for 


rams lo called foz ſtraining the neck, Britton fo,24. ſaith. that thoſe that habe commuration of 
been adjudged to the Pillo2y, o2 Eumbzell, are ſo infampus, Come'ilz ne ſont ſuch a punih- 
receivables al ſerement faire in juries, enqueſts on en teſtmoignants; and here- _—— 
with agreeth Bractan. Ver, Mag. Cart. 2. parte ſo. 23,244 · =” | 2 


Pillorij, Vet. N. B. 1. parte. 11651 Britton fo. 24. Mirtor cap. 4. . De paines en diyers manners. Kelway Temps 
k. 3. 14. b. Fleta li. z. cap. 8. By the ſtature of 51 fl. 3. & 31 E. 1. Lede. Calbe 235265. 


Tumbrell. C 


Tumb2ell is à woꝛd in uſe at this day fo? a Dungrart. Bratton calleth it Bracton lib. 3. + 


Ty mboralem. | 8 5 | fo.104-b.129.h. 
Infligitur pœna corporalis, ſc, pilloralis ye] tumberalis cum infamip; Secun- 5519-138, 
dum regnl Rata, It is called cumberellum, there being no pzoper latin wozd Temes 2 
a Pungtart. | ; n 

arc Pillor ex Tumbrell append al View de F ranckplege. And every one 49 b. 152. 
that hatha Leet 0 Parket ought to have a Pillozy and Tambzell ic, to punich Flera h.. ca. r. 
offenders, as Bꝛewers, Bakers, Foꝛeſtallers, ic. en on EF ß. Item fi dus 


bes Li. Intr. Raſt. 
494˙ . in Q :owarr. 7 E. z. in eodem 160. b. 


Trebuchet. 


Stat. de 51 H. 3. 

Oꝛ caſtigatory. named in the ſtatute of 5 1 H. 3. ſigniſieth a Cucking Moo), and — * 
Trebuchet pꝛoperly is a pitfall oʒ downfall, and in law ſignifteth a ſfogl, that vet. Mag. Carr. 
falleth down into a pit of wafer , fo2 the puniſhment of the party in it. And = pipes 


I Cuck, 02 Guck in the Saxonſtongue, ſigniieth to ſcould 03 hzawl, (ta en from the cer viſia. 


Cuckhaw, oz Guckhaw, a bird. qui odioſe jurgat et rixacur ) and Inge in that 
language water] betauſe ſhe was koꝛ her puniſhment ſowſed in the water and 
others fetch it from Cuckquean, i, pelle. „ 135 5 | 
Now foz that the Judgement to the Pilloꝛy 02 Tumbzell (as if hath appea⸗ 
red befoze) doth make the Delinquent infamous and that the rule of law is,Iu- Judgements to be 
dicium de majore pana quam quod legibus ſtatutum eſt non infamum facit, ſed 8iven by Juſtices 
per brevedeerrote adnullate poteſt, andagain, pœna grayior ultra legem poſi- 2 4 
ta aſtimationẽ conſervat, that the Juffices of Alliſe, Oier and Terminer, Gaal⸗ of Gaol-delivery | 
delivery, and Juffices of Peace, would be well adviſed heloze they give judg- of Juſlices of 
ment of any perſon-to the Pitiozy oꝛ Tumbzell: unleſſe 7 habe good warrant Peace. 
fo; their judgment therein. Fine and impꝛiſonment fz offences ſinable by the 
Juſtites aboveſaid; ia a fair and ſure. way. — | 2 
And it is to bs obſerved that thoſe kinds of puniſhments of Pillozy, ac. have 
been given by Aas of Parliament in caſes of enoꝛmious and exo:bitant offen- Ver. Mag.Care, 
res, as by the ſtatutes of 51 H. 3. 31 E. I. De piſtoribus,&c,.31 E. i, Ne foreftalla- Pte a. fo. 4 25- 
Tus. IH. 7. ca.. 32 H., ca. 1. 1 '& £ Ph. & Mar. cap. IO, > E, S. ca: 5 E. 6. 
ea. 6. & 14. 7 E. S. J. 1 El. e. q. 5 El ca. 9.16. 18 El. cap. And thetefo2e the ſa⸗ 
belt way fo2 them is to follow theſe Aas ot Parliament in caſes pzovided by 
the ſame: But ofthe Court;of the Kings Bench, (the highelt C out W be elf 
Auſtice) in xeſpec at the multitude of the juviciall pꝛeſidents (which we havs 
ſeen) we ſay with the Poet, Huie nec metas rerum, nec tempora pope, (f02 judt- 
call pzeſidents ot᷑ grave and-xovorend Judges, are good guides to direc men in 
ihe right way) we will enaprerate ſome of them. _ = 
21E,1 Coram Reg. Rot. 2, Enltachiasde Porles Caſſel ih Landzing of Juſtice Exemplary pua- 
Berigford, impꝛiſonment inis ower-ad yolumcatem regis...  iſhmenss adjudgy 
Mich, 33 E. 2. Coram Rege, Rot : 75. William Bremces Ale, fon Bande inge. of 805 og Kings 
: SN oger , 


_— 


Ancieat rules of 
law ia corporall 
puniſhments. 
Bracton lib. 3. 
fo. 105. a. 

Ibid. 


Ibid. 


Marlbr. cap. 25. 
Bracton ubĩ ſup, 


Iudgement ĩm- 
plyed, or in law. 
24 H. 8. cap. 5. 


Judgement im- 
plyed or in law. 
Sce ca. . fo. 95. b. 
41 Aff. p.: 2. 
Rot. Parl. R. 2. 
nu. ig. John Im- 
perĩals caſe. 


| 3 E. 3. cor. 305. 
3E. 3. cor. 3 30. 
26 All. 23. | 
Exod. z 2. Si 
fringens vir do- 
— ſuffodi- 
ens fucrit inven- 
tus, & accepto 
vulnere mortuus 
fuerit, percuſſor 
non crit tcus ſan- 
nis. 
2 ) 
&c. and ſo was 
the common law, 
as by che Books 
aforeſaid it ap- 
Heareth. 


— 


Of Iudgements and Execution. Capo, 


Reger Hegham Juſtice, Tr, 3 E 2. Int. Mem: Scaccarii foꝛ flandering of Foley 
a Baron of the Excheguer, Mich, 18 E. 3. coram rege. Rot, 5 1. fo: ſlanderim 
of the Jaftices of the Kings Bench, by a Letter of Tho, Bulbroke a Clerk oft 
ſame Court. 30 Aſſ.p. 5. 19. 19 Aſſ. 1. Paſch, 10 E. 3. Rot. 87, Thom. Twyce Hy 
zarder cis ludens ad falſos talos adjudicatur quod per ſex dies indiverſis locit p 
natur ſuper colliſtrigium. Mich, io E. 3. Rot. 92. coram rege, Adam de . 
venſworth. Mich. 21 E. 3. coram rege. War. Verſs. attornat apparein fine 
Warranto, Hil. 25 E. 3. coram rege, Rot. 13. verſus Robert: Hadham Com. 
mĩſſionarium pro venditione Bladi in garbis adjudicatur priſonæ, & quod ab om 
ni officio Damini Regis amoveatur & finem faciat. Tr. 2 H. 4. corat rege, 
Rot. 10. Suſſex. Mich. 4 & 5 Eliz. coram rege, Hugh Bakers caſe, fo a Lie 
againft certain of the inhabitants of Cherſie, puniſhed by imp2iſonment, Pill 
ry, and good behaviour, xc. 

See the fourth part of the Inſtitutes, Cap. Star-Chamber , fo2 puniſhment b 
Pillozy, tc. fo2 eno2mious and erozbitant offences, which require moꝛe eremple. 
ry puniſhment then an o2dinary courſe of the Laws ofthe Realm do intl id. Ne- 
biles magis plectuntur pecunia, plebei vero in corpore; Which is obſer vable in il 
the ſaid ſtatutes. And gracton ſaifh, Quzliber pœna corporalis, quam vis miri 
ma, major eſt qualibet pœna pecuniaria, Carcer ad confinendos, non ad purier 
dos haberi deber, &c. Pœnæ potius molliendz, quam exaſperandæ ſunt. Reſpic 
endum eſt judicarti, ne quid aut durius, aut remiſſius conſticuatar,quam cauſa de: 
poſcit; nec enim aut ſeveritatis, aut clementiæ glorĩa affectanda eſt, Aliter puni. 
untur ex eĩſdem factionĩ bus ſervi, quam liberĩ: & aliter qui quĩdem aliquidin 

 dominum,- parentemve commilerit, quam in extraneum; in magiſtratum, quan 
in prĩvatum. 


Death of a man per infortunium. 


Df this miſchance there is no expꝛelle jndgement to be given, but the offender 
is to ſue out his pardon of courſe, as it appeareth in the ſecond part of the Taki. 
tutes, Cloe. cap. . And hereof Bracton ſaith, Caſu, cum per infortunium, ut ſi al- 


quis venando per telum in feram miſſum, hominem inter ſecerit, & ſimilia pere | 


traverit, & e. But albeit there be no expꝛeſie judgement given upon ſuch a vet 
dict, yet the law giveth a judgement thereupon, viz. that he thall foteit all his 
goods and chattels, debts and duties whatloe ver, as in the ſecond part ofthe lu. 
ſtitutes, abi ſupra, it appeareth. * 14 5281 


Of death of a man, ſe defendendo. 


Upon ſach a verdict given the Court giveth no exp2eſſe judgement, fo? he is 
alſo to be pardoned of courſe : but the law hath given a judgement , that he (hall 
foxfeit all his goods and chattels, debts and duties, as in the ſecond part of de 
Inſtitutes, a5: ſupra, it appeareth, But the Jury cannot finde that the party killed 
him generally ſe defendendo : but they ought to finde the caſe ſpecially, ſo as the 
Court may judge whether in law it be & defendendo,oz no. Ste Srank, fol. 13. 


Of the death of a man that offereth torob „c. 


Ik it be lonnd by verdict, that the party (indicted oꝛ appealed foꝛ the death of 
A) A attempted to have murdered oꝛ = robbed him in oꝛ nigh any common High 
way, Cart-way, Hozſe-way,s? foot-way, oꝛ in his b manſon o2 dwelling houſe; 
92 fo: the killing of him which attempteth Burglary to bꝛeak his dwelling houls 
in the night; the tudgement upon ſach a verdict ſhall be, that he ſhall be acquited 
of the death ot ſuch a perſon paying his fees, and he ſhall toꝛteit nothing. And lo 
tt ts declared and enacted by the ſtatute of 24 H. 8. 2 5 1175 

And it all the circumKances be p2oved to the Jury in evidence required by this 


Adin theſe caſes, the Jury map finde a generall verdic ot not guilty. And where 


it is rehearſed in the ſaid Act of 24 H. 8. that befoze that Ad it was a queſtion 


and ambigaity whether evill diſpoſed perſons ſo attempting. ut ſupra, ſhould fot- 
keit their goods and Chattels : the reaſon of that-gueſtton and ambiguity was in 


none 
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Cap. 101. Of ludgements and Execution. 


none of thoſe caſes mentioned in that Act, no Robbery. Mur der, 02 Burglary 
was done, but an attempt only to do it. But it was no queſtion at the Common 
law, that if a Rovbery, Purder, Burglary, o! other felony was done, and pur- 
ſait made after tho offender, who either by reſiſtance oꝛ flight could not be appꝛe⸗ 
hended without killing of him by inevitable neceſſity, the party ſo purſuing and 
killing ſhould not fozfett his goods 02 chattels ; foꝛ in thoſe caſes every man map 
arreſt the felon by a warrant in law. But there ts a direrũty between a warrant 
in deed. and a warrant in law, in this, that it a man be indicted of Purder, Rob⸗ 
bery, Burglary, oꝛ other felony, and the Sheriffe by vertue ofa a apias offer to 
arreſt him. and he reſiſteth and flye, ut inpras the Sheriffe map kill him, if other⸗ 
wile he cannot arreſt him although in truth the par ty be not guilty, noꝛ any felo⸗ 
ny done. But in the caſe of theaboveſaid warrant in law, there mult be a felony 
done, and this diverſity appeareth in our Books. And ſo it is, it after arreſt fo2 
felony the party arreſted reſiſteth oꝛ flyeth, and in purſuit is ſiaine by inevitable 
neceſſity, they ſo killing him foꝛkeit nothing, 5 

An Appꝛover that kils the party accuſed in battell, oz a Champion that killeth 
the other Champion in a Writ ol Right, 02 the plaintife oz defendant in an 
appeale that killeth the other in duel lo, àctoꝛding to the Common law, oz in com- 
pat awarded by the a Conſtable and arſhall in the Court of Chivalry, the par- 
ty killing ſhall foꝛteit nothing; fo2 theſe combats o2 duels are ſuch trials as the 
law appoints in ſuch caſes. F02 ſaith Fleca,Duellum eſt ſingularis pugna inter du- 
05 ad probandum veritatem litis; & qui viceric probaſſe intelligitur: & quamvis 
judicium Dei expectatur ibid. quicunque tamen monomaehiam, #, ſingularem 

nam ſponte ſuſceperit, aut obtulerit; homicida eſt, & mortale contrahic pecca- 
um. But befoze we leave theſe Champions, it is to be obſerved that whoſoever 
taketh upon him to be a Champion koꝛ another (the fozme and d oath whereof 
you may reade in the Second part of che Inſtitutes, W. 1. cap.40, & Glanvil lib. 2, 
cap. 3+) if he become recreant, that is, a crying Coward 62 Craven, he ſhall foz 
his perjury c loſe liberam legem. d Craven ts derived of the Gzeek wozd eau, 
à vociferatione: others nearer home, ot crying and craving of mercy and fozgive- 
neſſe. And recreantia is derived of the French woꝛd recreance; of giving back 
oz cowardize. And ſometime it is called creantia e = antiphraſin, becauſe he 
that nſeth it is not faithfull, but bꝛeaketh his oath. And ſo if the Appellant joyne 
battetl, and cry Craven, he ſhall alſo loſe liberam legem fo2 the cauſe afo2eſaid, 
but if the Appellee cry Craven he ſhall be hanged: but if they combat untill 
night come, and ſtarres appear, the defendant in the appeal goeth quit, and the 
plaint ite in that caſe loſeth not liberam legem. f Amittere liberam legem is to 
beome infamous and of no credit, never to be witneſſe, oꝛ Juroz : foꝛ whenjhe is 
of fame and credit, he is called Liber & legalis homo: and ſuch men ought to be 
of Juries and Witneſſes, becauſe they do enjoy liberam legem. g And a Cham: 
pion ought to be liber homo, and ſo is the Entry, per corpus liberi hominis. Et 
quam infamiam victus incurrit, ſee Glanvile lib,z, cap. 3, & lib.14.cap 1. And 
he further laith. Talis debet Campio petentis eſſe, qui ſit, & eſſe poſſit inde teftis 
idoneus. Do as no man by the ancient Common law could be a Champion, but 
he that knew the right, and was a witneſſe thereof : And therewith agreeth the 
ſtatute of W. 1. cap. 40. wherein obſerve what the oath was by the Common 
law. Aliquando patria ſtat pro campione, & aliquando in br̃e de recto campio 
Rar pro patria. Campio is derived à campo, becauſe if is publickly ſtroken in 
the field, and is called Camp⸗ fight: and is taken in the Common law foz one 
that ſtriketh a legal Camp⸗fight oz Combat in another mans quarrel: in Latin he 
is called * pugil, à pugna. But the defendant in an appeal that is to combat. is not 
called a Champion, becauſe he fighteth fo2 himſelfe. And theſe combats in caſes 
whereof the conuſance belongs to the Common law, are to be directed by the 
Judges of the Common law ſecundum legem & conſuetudinem Angliæ, and not 
by the Conſtable and Parſhall by the Civill law, as all our ancient Authoꝛs and 
Bookes aboveſaid do agree, which alſo is apparant by the ſtatute of 13 R. 2. ca. 2. 


Lib. 9. cap. 1. Et lib. 1 4. cn. 1. 9 H. 4.3. 17 aſſ. 3 17 E. 3. 2. 9f. 4. 20 Fleta ubi ſup . Lib. Int. Co fo. 183. 55 
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22 Aſſ. p.55. 

22 E. 3. cor. 261. 
3 B. 3. cor. 3 28. 

3 E. 3 bid. 288. 
289.290. 

See inthe Cha, 
ef Hue and Cry. 
a Rot. Pat. 3 H. g. 
part. 2. Duellum 
perce ſſum. 

13 H. 4 4. 

37 H. 6. 20, 21. 
See be tore in the 
Chapter of Ap- 
Prover. 

Fleta lib. 1. ca. 3 2. 
b 4 E.3 41. 

30 E. 3. 20. 

29 E. 3. 12. 

13 Eliz. Dier 301 
Mirror cap. 3. 
Combat, & 5 
Juramentum du- 
elli, & 5 Ordi- 
nat io pugnantiũ. 
c Judgement in 
law againſt a Re- 
creant and Cra- 
ven Champion 
is, perdere libe- 
ram legem. 

See a notable 
Record hereof 
R. pa. 55 H. 3. m.: 
Slanvil Ii. 1. c. 3. 
lib. 14. cap. i. 

a Mirror cap. 3. 
Ora inatio pug- 
nantiũ, L' horri. 
ble mote de Cra- 
vent. , 
e 41 E. 3. cor. 98. 
Creaxt tor recre- 
ant, F 
B ract lib. 3. f. 141 
Brit. ſo. 42-81. 
Fleta lib. 1. ca. 3 2. 
19 H. 6. fo. 35. 
21 H. 6.3 4. | 
*Mir.c.3.4 ubi ſu. 
F Glanvil lib. 2. 
cap. 19. Legem 
terræ amitrentes 
perpetuã infamiæ 
notã inde merito 
incurrunt. 

See the firſt part 
of the Inſt. Sect. 
514.27 Aff. 59. 
liberam legem, 
qui, &c. 

g1 H. 6. 6. 

3 H. 6. 35. 

See the oath in 
appeal, Bracton 
lib. 3. fo. 347, b. 
Britton fo. 42. 
Fleta lib. 1. ca. 3 2. 
Glanvil lib. 2. c. 3. 
H.. ubi ſup, 
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4H. 5. Indict.⁊ 2c 
Tr. 18 E. 3. co- 
ram Rege Rot. 
148. Wilt. j udici- 
um reddit. contr. 
Conſpiratores, 
Paſch. 3 2 E.3. 
Rot. 5B. Somerſ. 
27 AG. 55. 

ory | 3.34 

43 E.3.33.b- 

Vid. Artic, ſuper 
cart. Cap.10. 


24. E. 3. fo. 33. 
27 Aſſ. 53. 


Of Indgements and Execution. Cap. 10. 


Iudgement in an Indictment of Conſpiracie, Oc. where the party 


indifted is legitimo modo acquietatus. 


Nota, the judgement in this caſe is, as in caſe of attaint againſt a qu 
(wheroof we ſhall ſpeak hereafter), viz,Quod committantur Gaolz Domini Ne. 
gis,, & quod omnia terræ & tenementa præd. R. & C,capiantur in manum Do- 
mini Regis, & devaſtentur, & extirpenrur, & uxores & liberi eorum amoveantur 
& omnia bona & catalla eorundem R & C. forisfaciant Domino Regi, & amodo 
amittant liberam legem imperpetuum. 

Nota in this judgement Five ſevere puniſhments. 1. That their bodies thaj 
be impꝛiſoned in the common Gaole. 2. Their wives and childꝛen amoved gy 
of their houſes. 3. That all their houſes and lands ſhall be ſeiſed into the Ring 
hands, and the houſes waſted and the trees extirpated. 4. All their goods and 
chattels fozfetted to the King. 5. That they foꝛ ever (hall loſe the freedome am 
franchiſe ol the law. That is, Firſt, they ſhall never be of any Jury oꝛ Recag; 
nitoꝛs of Altiſe. Secondly.nozever be received fo2 a witneſſe in any caſe. Third. 
ly, that they ſhall never come into any of the Kings Courts, but make Attoꝛnies, 
if they have any thing to do there. And this is called a villanous judgement, 
becauſe of the villany and inkamy which they deſerve againſt whom it is given: 
And all ts inflicted by the Common law, foz that the offenders by falſe conſpirs, 
cy under the pzetert of law, by indictment of treaſon o2 felony and legall pzoceet. 
ing thereupon, ſought to do the greateſt injuſtice by falſe conſpiracy to ſhed his 


blood, who afterwards is thereof legirimo modo acquietatus. 


3 H. 5. judg. 220 
24 E. 3.34. 27. aſſ. 
59. 


43 E. 3. 33. b. 
Tr. 32 E. 1. Rot. 
15 Ebocum, 


Parl. 19 E.. nu. 
10. 


Lib. Intr. Raſtal. 
fo. 92. a. 

E. 4.51. 
- Hs ub ſup. 
15 Aﬀ.z.Kelway 
130. b. 
Glanvil. lib. 2. 


cap. 19. 

— lib. 4. fo. 
129. 

Brit. fo.237,238. 
Mirror ca.3. g de 
attaint. 


But in a Writ of Conſpiracy at the ſuit of the party grieved, the Judgement 
is, damages to the party, fine to the King, and impꝛiſonment. And the reaun 
thereof is, Firſt, fo2 that when they are indiced at the ſuit of the King, the 
judgement is ſo ſevere, foz that they falſely conſpired in the kings name, and a 
the Kings ſuit by indictment, ic. to do fo hoꝛrible in juſtice: therefoze at the 
Kings ſuit they ſhall be heavily puniſhed. Secondly, foz that as it is ſaid in 
I 5 E. z. Deexilio Hugonis, &e. the law which was inſfituted fo2 the mainte: 


nance of peaceand of good men, and the puniſhment of the evill, is turned tothe | 


diſheritance of the great men, and deſtruction of the people. Thirdly, foꝛ that the 
judgement at the Kings ſuit is by the Common law, and the Acion of the party 
is given by ſtatute, which giveth no ſuch puniſhment : but the party in his aal 
on, in reſpec of the danger of his life, is to recover anſwerable damages, Ok 
Conſpiracy ſee the Regiſter fol. 1 34+a & b. & 188, F,N,B. 114115, &c. Stanf, 
pl. cor. fol. 172, 173. 174, 175, &c. and in the new Book of Entries, fol. 1 09, 4 
p:eſident ofa conſpiracy upon an indictment of felony, | 

It is enacted, that ſuch as be attainted of Confederacy oz Conſpiracy , ſhalt 
have no office of the grant of the King, Queen, oz other Noble, neither all be 
Sheriffe o2 E ſcheatoꝛ. 


Iudgement in an Attaint. 


1. That the plaintife ſhall be reſtoꝛed, ic. and the defendant party to the Re: 
co2d ſhall be fined in reſpect the falſe verdict was given fo2 him (cui bono) by the 
Common law, : 

The judgement againſt the Petit Jury is, as it is in caſe of Conſpiracy at the 
ſuit of the King, as is aboveſaid, and in no other, but in thoſe two caſes, that vil- 
lainous judgement is given. See 5 E. 2. Aſſ. 396 and 42 E. 3. 26. b. Judgements 
given in Attaint, & nota bene. 1 6 E. 3. tit. Judgement. 109. 21 H. 7. 8 3. Kel way. 
a good p:eſident of a judgement given in an attaint. Forte ſcue cap. 26. Contern⸗ 
ing Attaints, ſee the ſecond part of the Inſlitutes, Marlbr. cap. 14. W. 1. caps 
37» &. 


Flet. lib. 5. ca. 21. Apud Northalverton in Com. Eborum coram Hen. de Guildeford & aliis Juſt, aſſignatis An. 35 E. t. 
att incta. See the firſt part of the Inſtitutes. ScR.5 14. Verb. [en attaint.] Vide Mich. 3 H. 4. Rot. 149. judge- 
ment en attaiat. Kanc. 


But now by the ſtatute of 23 H. 8. cap.3. the ſeverity of the puniſhment is mo- 
derate! 
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pexated, if the TUrit of Attaint be grounded upon that ſtatute : buf the party 
grieved may at his elcaion either b2ing his Writ of Attaint at the Common 
iu, 62 upon that ſtatute: but all attaints either at the Common law oꝛ upon the 
gatute are to be taken befo2ethe King in his Bench, 02 befoze the Juſtices ot 
the Common Pleas, and in no other Courts. 2 e ar 
This Act of 23 H. 8, pꝛovideth fo2 divers miſchiefs which were at the Com⸗ 
mon law; and giveth to thoſe of the Pety Jury divers pleas, which they could not 
have at the Common law, and hath teen well expounded, „ E. 6. Bier 81, b. 
Sir John Ailifs caſe. 3 & 4 Ph. & Mar. 129. b. Heydons cafe, 3 Eliz: 201. Clovils 
caſo. 3 Eliz. 202. Auſtens Cale. 7 Eliz. 2 3. b. Stephens caſe. See the Recoꝛd there- 
of upon the ſtatute of 23 H. 8. foꝛ it is an excellent pꝛeſident. 5 
And generally of Attaints, See Lib, fo. 111, 112. Lib. 3. fo. 4. Lib. 6. fo. 4. 4, 
25.26.44. 80. Lib. S. fo. 50. Lib. . fo. i 2. Lib. 10. fo. 1 1 9. Lib. 1 1. fo. 6. 43.62. Ser 
atſo the new Book of Entries, 63. 66.68.70. 7 3.76.77. 8 1.83. 85. 86, &c. | 


Iudicium de corrupto Tudice. 


Wecould not paſſe over a ſtrange judgement of Suſpendatur, t. s incaſe of fe- 
lony (which we have touched befoze in the Chapter ol Bꝛibery) given againſt 


3 Hir William Thorpe, lately befoꝛe Chief Juſtice of England, which we finde of 


Reco2d in theſe woꝛds. Proceſſus factus An. 24 E. 3. contra Willieltnum Thorp 
chivaler nrper capitalem Juſticiarium coram Ricõ Comite Arundel, T. de Bello- 
campo Comite Watw. Willielmo de Clinton Comite de Hunt. Joh. de Gray de 
Rothersfield Seneſchallo hoſpitii Regis, & Barthel. de Burgherf. Camerar̃ Regis: 
Pro eo quod idem Willielmus Thorp nuper capitalis Juſticiarius Domini Regis 
adplacita coram ipſo Rege tenenda, dum ftetit in officio, cepit mutiera contra ju- 
um ſuum, vi z. de Ricard. Saltley 10 li. de Hildebrando Boreſward 20 li. 

de Guilberto Hollyland 40 li, de Tho. Darby Sancti Botulphi, & de Roberto Dal- 
derby 10 li. qui pro di verſis felonus, falſitatibus, & tranſgreſſioni bus coram ipſo 
Willie lmo in ceſſione ſua apud Lineolne Anno 23. fuerunt indictati, & per ipſum 
Willielmum br̃e de exigendo verſ. eos reſpeR* fuit : quz omnia & ſingula dedi- 
cere non potuit: Ideo adjudicatum fuit, prout ſequitur, viz. Conſideratum eſt per 
dictos Juſticiarios aſſignatos ad judicandum * ſecundum voluntatem Domini 
Regis, & ſecundum regale poſſe ſuum, quod quia prædictus Willielmus de Thorpe 
qu Sacramentum ) omini Regis quod erga ropalum; habuit cuſtodiendum fre- 
it b malicioſe, falſe, & rebelliter in quantũ in ĩpſo fuĩt, & ex cauſis ſupradictis per 


omnia c terræ & tenementa, bona & catalla ſua Domino Regi remaneant forif- 


facta. Et poſtea Dominus Rex mandavit bre ſuum ſub pri vato ſigillo, all in 


French, and there entred de verbo in verbum. Ideo conſideratum eſt quod exe- 
entio-Judicii prædicti de ſuſpenſione ejuſdem Willieimi omnino ceſſet & ei par- 
donetur. Et quod idem Willielmus remittatur priſonz Turris przdi&. ad gratiam 


Domini Regis expectandam, &c. Et non eſt intentio Pornini Regis quod hu juſ- 


modi judicium in conſimili caſu verſus quemcunque alium ex quacunq;-cauſa ſe 
teneat vel extendat, ſed ſolummodo verſus eos qui prædictum d Sacramentum 
ſecerunt, & fecerunt, & fregerunt & habent leges regales Angliæ ad enſtodĩend . 
<We have alſo ſound, that at a Parliament holden at Weſtminſter in Octabĩs 
Purificationis beatz Mariæ, Anno 25 E. 3. holden befoze Lionel Duke ot᷑ Clarence 
by loꝛce of the Kings Commiſion, c. Commandement was given; that the Re⸗ 
tod of the ſaid Judgement againſt the ſaid Sir William Thorp ſhould be bꝛought 
into the Parliament, and there to be openly read befo:e the Nobles of the Par- 
lament to hear every of their advices, which was done acco2dingiy, and there the 
Nobles affirmed the judgement, 5 | 
And theſe wozds in the ſaid judgement, Ad judicardum ſecundum voluntatem 
Domini Regis, & ſecundum regale poſſe ſuum, and that his lands ſhould be fo2- 
leit to the King, & prædict. Sacramentum, were grounded upon the oath of the 
Kings Juſtices in Anno 18 E. 3. the concluſion of which Oath is, [upon pain to 
te at the kings will body, lands; and goods, * be done as pleaſeth _ 
N | g 2 Me 
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Rot. pat. Anno 
24E · 3. part 3. 
m. z. in dorſ. & 
Rot. pat. Anno 
25 E. 3 · part 1, 
m. 17. 


In toto 80. li- 


Nota, here is 


ipſum Willielmum, ut prædictum eſt, expreſſe cognitis, ſuſpendatur. Et quod neither felonice, 


nor proditorie in 
this indictment, 
but zebellzter, 

c According to 


« 


the ſaid oath, for 


otherwiſe the 
King had no co- 


lour to have che 


forfeiture of all 
his lands for fe- 


lony, but every 


Lord of whom 


they were reſpe- 
ctively bolden, 
&c ; 


d. Nota, prædi - 
ctum ſacramen= 
tum. | 
e Rot. Parl. in 


E. 3. Nu. 10. 


„ 

a The effect f 
the words of the 
oath hereafter © 

mentioned. 


Oct. Pur. An. 25 
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Flera li.1.ca.17. 
$. Cum igitur 
non ſit, &c. 


Vet. Mag. Cart. 

1. parte fo. 16 5. 
vide Bract. li.. 
fo. 109. Sacra- 
ment” ſuſtic iti- 
ner and that 
then was the ct- 
fect, de ſacramẽt 
Tuftic' refiden- 
rium, 

Vid. Flet I. 2. c. 7. 
C. Item atrox eſt 
injuria, &c. 


8 R. z. ca.; ” 

Vide Vet. Mag. 
Cart. fo. 16 5. a. 
ubi ſupra, 

R. a. cap. t. 

- In — of 
the recitall. 

b Ro. Par. 11 H. 4. 
nu. 28. not hetre- 
tofote printe d. 
Vid. 1 H. 4. nu. 99. 
„Nota. 

c This is agreea- 
ble to the law of 
God, Deu. 16.9. 
Non accipies per- 
ſonam, nec mune - 

ta, quia munera 
excæeant oculo: 

ſapientum, & mu- 
tant verba j iſto- 
rum. 


Exodus 23.8. 


Dir Thomas Weyland Chief Juftice of the Common Pileas, took 


Of ludgements 00 Cap. 10l 


We deſirous to ſatis ſie aur ſelf here in, ſearched fo; the Reco2d of this oath a 
albeit there is a Parliament Roll of this Parliament, and other Aas, they 
paſſed by Authoꝛity of Parliament, be entred into the ſaid Rolb pet this is un 
fo2 that it had not the warrant of an Act of Parliament, It ought to ha 


pꝛinted amongſt the ſfatutes of the Realm, and the title of them is, Mete 


loweth the oath of the Juſtices made in the ſame eighteenth near, but 'ſaithn 
at the Parliament, ic. but after it became to be pꝛinted: and that which is py 
ted in anno 20 E. 3. ca · i. is but a recitall made by the King alone, and no Jag 
Parliament: foz it appeareth by that which p2ecedeth,and by the oath it ſelf. that 
it was the act only and commandement of the King: foz it beginneth: Firſt ; 
have commanded all our Iuſtices, &c. which fozmer part was but a recitall x 
ſome pzecedent Ad: and then followeth, We have ordained ard cauſed our fid 
Iuſtices to be ſworn, &c.lo as the oath was deviſed by the King, and the Juſtien 
ſwo2n befoze this Paliament. Laftly, it is there ſaid and concludeth: And ſor 
this cauſe we have encreaſed the fees of cur ſaid luſtices, &c. Which the Kinggf 
himſelf did befo2e this Act alſo. 

And we have an ancient Panuſcript of the Acts of Parliament in A 
18 E. 3. and the oath is not within tt. | | 

And it appeareth by Fleta, that the puniſhment of a coxrupt Judge, that n 


teideth gift oz reward was, Si inde convictus ſuerit, quod imperpetuum a cons 
_ cilio regisexcludatur; terra ſque, res, redditus, & provemus bonorum ſuorum ami 


tat per unum annum: qui, ſi proventus non habuerit, puniatur per diſcretion 
regni & conſiliariorum regis, And that which Fleta calleth Sacramenrum Jultic, 
in Vet. Magna Carta, is named Ivramencum confiliariorum regis: fo thi 
Judges of England are of the Kings Counſell (as elfewhere hath —Y 
fo2, in, and concerning the laws of tho Realm, in which oath alſs the ſaiy 
clauſe ts omitted. | 5 1 
See the Mirror cap. 4. f. de faux Indges, & ca.5. S. 1. of the law in the times 
King Alfred, how many Juſtices were in one year hanged, as homicides, in 
their falſe judgements: but that law hath been long ſince deleat and antiquated, 
and pet may ſerve fo2 amemoziall of the time pat, E 
The offene of Bꝛibery was puniſhed by fine, and ranſome, and loſſe in 
reign of E. i.as in the Chapter of E xtoꝛtion and Bꝛibery befoze appears: on 


and befoze a Coꝛoner conłeſſed himſelf guilty of murder, and accoꝛding to the 
courſe of the Common law abjured the Realm, fs as indeed he was attainten 
of lelony. (which caſe hath been vehemently urged) but it was not foꝛ bztbery, 
but foz murder, as any other man might have been. 

But to winde up the thꝛed of this diſcourſe with th:ee Acts of Parliament. 
Firft, with the Gatuts of 8 R. 2. wherein it is recited, that whereas in the tim 


of King E. 3. it was o2dained, that Juſtices /as long as they ſhould be in office, 


ſhould not take gift oz reward, and ſo fozth/ as in Veteri Magna Carta (without 
the ſaid fatall clauſe) That Act pꝛovideth that the oath without that kate 
clauſe ſhould extend as well to the Barons ol the Erchequer, as to the Juſt 
ces, and expꝛeſſed the penalty of all to be(accezding to the Common law) vn. 
lolle of office, fine and ranſome, But at the next Parliament, vi ⁊. 9 R. 2. the ſaid 
Act of 8R;2, tog that it was very hard, and needed declaration, was made 
of no fozce fill it be declared in Parliament. bd Afterwards at the Parliament 
holden 11 H. 4. it was debated what puniſhment great Dficers there named 
Counſellozs of the B ing, and Judges ic. ſhould have, which ſhould take any 
gift, reward, oz bzocage fo2 doing of their offices oꝛ ſervices: in the end it was 
declared and enacted by Authozity of Parliament, in theſe wo2ds following 
Item que nul Chancelor, Treaſorer, Garden del Privy Seal, Counſeſlier du Roy 
Servientes a Counſiell du roy, ne nul autre Officer, Juggene miniſter du roy 
pernont fees on gages de roy pur lour dites offices ou ſervice, preigne en nul 
manner, en temps avenir aſcun manner de done ou brocage de nulluy pur lout 
dicz offices & ſervices affaire, ſar peine de 1 reſponder a roy de la treble de ceo, 


que 
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Cap. 101. Of ludgements and Execution. 


que iſſi preignont, 2 & de ſatĩsfier la party. 3 & punis al volunt le roy, & 4 ſoĩt 
diſcharges de lon office, ſervice , & countell pur rows jours, & que che ſcun que 
verra purſuer en la dit mattier eit la jute ſibien put le roy come par luy meſme, 
& eit la tierce part del ſumme de que la partie ſoit duement convict. Reſpoyſ, Le 
roy le voet. | : | 8 . 

This Ac being by Authoꝛity of Parliament; hath limited the puniſhment 
(among{ others) of coxrupt Judges, of whom now we entreat, ſo as the foꝛ⸗ 
mer of Sir William Thorp is not now to be followed, which we af: 
firm not in favour of ſo2did b2ibery, (which we hate, as in the pꝛoper Chapter 
thereof hofo:e appeareth) but in advancement of juſtice and right, which is the 
end ol our labour in this and other of our wozks ; > and therefoze have cauſed 
that good Act that hath lived ſolong in obſcurity, foz the better notice and obs 
fervation thereof, to be put to the pꝛeſſe, which never was yet painted ; and the 
canſe thereof was, fo2 that in the Pargent of the Parliament Roll of this Ac, 
it is wzitten, Re ſpectuatur per dominum Principem & Concilium: A ſtrange 

umption without warrant of the Bing his Father, and of the Parliament, 
to tauſe ſuch a re ſpectuatur to be made to an Ad of Parliament. 

The like he did to another Ac in the ſame Parliament, nu, 63, concerning 
Attoꝛneps, the like whereof was never done in any fozmer oz latter Parlia- 
ments. This was that P2zince Henry, who keeping ill company, and led by 
il Counſel, about this time aſſaulted (ſome ſay) and ſtroke (3aſcoign Chief 
Juſtite fitting in the Kings Bench, foz that the Pzince endeavouting with 
trong hand to reſcue a p2ifoner,oneof his unth:ifty minions indicted and ar⸗ 
raigned at the Rings Bench Bar fo? felony , was pꝛevented of his purpoſe 
by the perſwaſionand commandement of the Chisf Juſtice, foꝛ which the Chief 
Jnftice committed the P2ince to the kings Bench, whereof ſome ofhts follow: 
ers inſtantiy complained to the King his Father: who infozming Himſelf et 
the true tate of the caſe , gave God infinite thanks, that he had given him 
ſach a Judge, as feared not to miniſter juſtice, and ſuch aſon , as could ſaffer 
femblably and obey juſtice, And this is that Pꝛinte, who abandoning his fozs 
mer company and counſell, andfollowing the advice of grave, wiſe, and expert 
men, whom he made choice of to be of his Councel , became a vico2ious and ver⸗ 
taous King, and p2ofperous in all that he took in hand, at home and abzoad, - 

Foz the duty of Judges, it is trulp ſaid (as befoꝛe hath been ſaid) that Judex 
debet habere duos ſaleg,viz, ſalem ſcientiæ, ne fie inſipidus, & ſalem corfcientiz, 
ne fir dia bolus. And what perſons ſhould be Judges, fee Bratton lib, 1. cap, 2. & 
lid. 3. o. 106. & Fleta lib. ,cap.1 745 caveat, and the Mirtor ca.2. f. a. de Iudges. & 
Rot. Park. 17 EB. 3. nu. 3. 10. . | | 

To theſe we will add, that upon the conclafion of a marriage then to be had 
between Philip the ſon of the Emperour, and Pꝛince of Spain, if was nobly 
and wiſely pꝛovided by the Nueen , the L 02ds Spirituall and Tempozall , and 
the Commons by authoꝛity of Parliament (among many other excellent pꝛo⸗ 
viſſons wo: thy ofobſervation) that the ſaid Pꝛince ſhould not pꝛomote, admit, 
02 receive to any office, adminiſtration oꝛ benefice in the Realmof England, r 
the Dominions thereunto belonging, any ſtranger, oz perſons not boꝛn under 


the dominion and ſubjection of the moſt noble Queen of England: and that the 


ſaid moſt noble Pꝛinte ſhould doe nothing whereby any thing might be inno⸗ 
bated in the ſtate oꝛ right, either publique oꝛ pꝛivate, oꝛ in the laws « cuſtomes of 
England, o2 the Dominions thereunto belong ing, but ſhall contrariwiſe con- 
genrand keep, to all eſtates and oꝛders, their rights and pꝛiviledges. 

And it is there further p2ovided koz the future, ac. that if the ſaid P2ince 
ſhould have iſſue male oꝛ female, the oꝛder of ſucceſſion is there declared, but 
with this Pꝛoviſo. Pꝛovided nevertheleſſe , and erp2eſly reſerved in all and 
lingular the above declared caſes of ſucceſſion , that whatſoever he o2 the be, 
that ſhall ſucceed in them, they ſhall leave to every of the ſaid Realms, Lands 
and Dominions whole and entire their p2iviledges, rights, and cuſtomes, and 
the ſame Realms and Dominions ſhall admin iſter, and tauſe to be nn 

p 
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Na ta Four pu- 
n ſhments. 
1. By the Court 
of juſtice where 
the matter ſhall 
depend(as hath 
been often obſers 
9 fine and 
impriſonment. 
a In the oath of 
the Juſtices in 
Wales, that fear- 
ful clauſe is omit- 
ted, neither is it 
in the oath of the 
Barons of the 
Exchequer of 
England, 
b Veritas nihil ye- 
retur niſi abſegdi; 


Fee Sir Tho. 
Eliot in his Go- 
venour, & c. Holl. 
Chron. 543.4. 


Anno 1 Mar. tag. 
3.C2.2 in print. 
See the Articles 
of Concord, 21 
Maii AnnoDom, 
1420. & Anno 
8 H. 5. between 
King H. 5. and 
Charles the 
French King, 
whereby the 
Crown of France 
after the death 
of the ſaid 
Charles, was eſta- 
bliſhed ro H 5. 
and his heirs. 
Artic. 7, 8. &c. 
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Vide Camden. 
El. 3 22. Artic. 
inter reginam 
Eliz. & Franciſ- 
cum Ducẽ Alon - 
ſon anno 23 El. 
populo ſuper im- 
por tune ut nube- 
ret ſuadente in 
comiti is. 
44 Ja. Regis ca. 1. 
about the midſt. 
That caſe being 
then in queſtion. 


Math.Par.pag. 


363.390.383, &c. 


Hol. Chtron. pag. 
23 l. & 10 f. a. b. 


Vide 50 E 0 3 * 
nu. 167. 

for the keeping 
of the caſtle ot 
Noitingham. 
Vide 18 E. 1. 
Rst. Parl. nu. 
Solomon de 
Rolfes caſe. 


Of Iudgements and Execution. Cap. l. 


by the naturall boꝛn of the ſaid Realms, Domin ions, and Lands, i 
By this, Philip (after King of Spain) could not pefer any ſtranger bo 
to anyofficeof Jadicature,xc. within the Realm ol England, 62 Dominiong 
ol the ſame , noꝛ all the time he was within this Realm, ever attempted the 
ſame. | | 


And in the Articles, De marcimonio prælocuto inter Reginam Elizabethan 
& dugem de Alonſon , amongſt others it was expꝛeſiy p2ovided, Quod dur 


nulum extrancam ad aliquodofficium inAnglia promovebit, & nihil in jure my- 


tabic.&c. 

a Alſo King Iames wiſely pꝛovided by Authoꝛity of Parliament, by the advice 
of the Lo2ds Spirituall and Tempozall , and Commons in that Parljz. 
ment alſemtled, that whereas in regard of ſome difference and unequality of the 
laws, trials, and pꝛoceedings in cale of life, between the Juſtice of the Reaty 
of England, and that of the Realm of Scotland, it appeareth to be moſt con- 
ventent fo2 the contentment and ſatisfaction of all his Pajeſties Subjects t 
pꝛoceed (with all poſſible ſeverity) againſt ſach offenders in their own Com: 
try acco2ding to the laws of the ſame, whereunto they are bozn and inheritable, 
and by and beloze the naturall bozn Subjeas of the ſame Realm, it they be ther: 
app2ehended. And by the nert clauſe it is p2ovided, that felonies committed by 
Engliſhmen in Scotland, ſhall be enquired ok, heard, and determined before 
Juſtices of Aſſiſe, o2 Commiſſioners of O ier and Terminer, and Gaol : del iter 
being naturall bozn Subjects within the Realm of England, and none other, 
And the like in another clauſe with an addition of Juſtices of Peace to 
naturall boꝛn Subjects within England; and God bleſſed and pꝛoſpered this Ac 
with happy and deſired ſucceſle. | 115 1:0 es) 

But contrariwiſe, Petrus de Rupibus,o2 of the Rocks, being aGaſcoign boy, 
P2eferred to be Biſhop of Wincheſter by King John, and being a p2incipall 
Counſeller about Ming H. 2. both in his young years, did after in his riper age 
p2efer to offices. about the King, ſuch Gaſcoigns as were ol his blood 92 alli 
ance, (whereof one of his kindꝛed, ſome ſay his fon; Peter de Otival Treaſurer 
of England)) to the great grief and diſcontentment of the Nobility of England 
to have a Gaſcoign bozn in place above them. And what heavy event enſued 
thereupon, let Piſtozians infoꝛm vou, foz it is grievous to me to remember it 

Af you deſire to ſee ſomewhat concerning Eccleſiafticall offices, pzomotivns, 
and bengefices., firſt what petitions have been made in Parliament again a. 
liens oz Strangers; look in the Parliament Rolls of 50 E. 3. nu. 96, 97. 120, 
13 E. 3. nu. 23. 17 E. 3. nu. 59,60. 18 E. 3. nu. 38. 2 R. z. nu. 6 H. 4. nu. 48. 4 H4 
nu. zg. &c. And what laws have been made that Aliens oꝛ Strangers ſhould 
not be advanced to the ſame; Vide 35 E. 1. Statut. de Carlifle,z R. 2. ca.3. 7 Ni. 
ca. I 2, Rot. Parl. 1 3 R. 2. not in pꝛint. 1 H.. ca. + 4 & 5 Ph. & Mar.ca. 6. 
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CAP. cl. 


Forfeiture . Confiſcation,&c, 


Ota confiſcare & forisfacere are;Synonyma,and bona confiſcata are bona 
N forisfaQa : Fiſcus pꝛoperly ſignifieth a Panier oz Hamper of Dliers , 
| wherein the Romanes kept their treaſare, and by the figure of Meco- 
pymia continens pro contento, it ts taken foz the trealure it ſelf, unde confiſcare, 
and bona confiſcata, and thereupon it is ſaid, Quod non capic Chtiſtus, capit 

iſeus. . 

þ Ok fozfeiture of lands and fenements, and other hereditaments fo2 high trea⸗ 
on, petit treaſon, felony, miſpꝛiſion of treaſon , pzemuntre, and in fome caſes of 
miſp2iſion,* and what hereditaments which be not holden ſhall be fo2feited foz 
high treaſon, and ſhall not eſcheat fo2 Petit treaſon oꝛ Felony, we have ſpoken 
beloꝛe in their ſeverall chapters. ic. now let us ſpeak of fozfeiture of goods and 
chattels in theſe and ſome other caſes, 3 | 

a Of theſe the fo2feiture of ſome of them mult appear, oꝛ be found of Recoꝛd, 
and therefoze theſe cannot be claimed by pꝛeſcriptton; of other ſome the foꝛ⸗ 
feiture need not appear,o2 be found of Recozd, and therefoze theſe map be gai⸗ 
ned by pꝛeler iption. : | Sol 

b Ofthe koꝛmer ſoꝛt be bona & catalla proditorum, felonumn, utlagat', in exigend? 

torum, fugiti vorum, deodand*%annus, dies, & vaſtum, &c, and all other foz⸗ 
feitures which mutt appear oz be found of Recs2d. : NE 
Oe the latter ſozt be Treaſure trove, bona & catalla waviat', extrabuy', 
wreceum maris, &c' : 2 by: 

It a Traitoz 02 Felon either reſcue himſelf;o2 will not ſubmit him to de ar- 
reſted, but reſiſteth, and in reſiſtance is flain; upon pꝛeſentment hereof he fo;- 
feiteth all his goods and chattels. | 

4 At a Felon in purſuit wave his own goods, they ars fo2feited , yet are they 
not bona waviata. | | 

Ik in appeal of robbery the Plaintifomit any of the goods ffoln, they are 
fozfeit to the King fo2 the favour, which the law pꝛeſumeth, the Plaintif bea- 
reth to the Felon : and fo2 that he cannot have reſtitution foz moze then is in 

is appeal, | | 
, — robbery of goods, if the Jury find that the Defendant found them 
in the high wap, in this caſe the Plaintif fo2 his falſe appeal, in ſeeking the 
blood of the innocent,(hall fo2feit his goods to the King. 

Ik one arraigned fo2 treaſon oꝛ petit treaſon , challengeth peremptozily a- 
bove thirty five, he fozfeiteth his goods, and judgment of Paine fort & dure ſhall 
be given againſt him, as one that refuſeth the triall of law, by challenging thee 
full Jur ies, and like unto one that ſtands mute and will not put himſelf upon the 
triall of the law, Os 

By the ſtatute of 22 H. S. it was pꝛovided that no perſon arraigned fo2 any 
petit treaſon, murder o2 felony, ſhall be admitted to any perempto2y challenge 
above the number of twenty : but at this day in caſe of high treaſon , notwith- 
ſtanding the ſtatute of 33 H. S. cap. 22, 23. and petit treaſon notwithſtanding 
the Ad of 22 H. S. he may challenge thirty five accoꝛding to the Common law, 


oz it is enacted by the ſtatute of 1 & 2 Ph. & Mar. cap. io. that all trials here- 


after to be awarded, oꝛ made koꝛ any treaſon, ſhall be had and uſed only acco2- 
ding to the due oder and courſe of the Common law, ſs as to Petit treaſon the 
Act of 22 H. 8. is abꝛogated, but in caſes of murder and felony he cannot chal⸗ 


lenge peremptozily above the number ol twenty, and il he challenge above twens ⸗ 


fy, 
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For the deri vatĩ· 
on of forisfaceres 
See che Firſt pe 
of the Inſtitutes, 
Set 7 4-fo. 59. d 
3 E. 3. forfeit.24. 


see before cap. 
High treaſon, 
Verboſ De tr̃es & 
te nements, &c.] 
fol. 18. & 19. 

Et cap. de Petit 
treaſon. Verb. 
[Er de tiel man- 
ner de treaſon, J 
&c. fo. 21. . 
a See the 1. pt of 
the Inſtitutes, of 
both theſe bran· 
ches. 

b Scethe 1. part 
of the Inſtitutes, 
ubi ſupra, both 
the former and 
latter ſort. 

© 3 F. 3. Cor. 290. 
313. 


d 29 E. 3.9. 
45 E. 3. Cor. ro. 


3 E.. Cor. 367. 
363, 


3 H.. 13. 


22 H. 8. c. 14. 

22 H. S. ca. 3. | 
See before Peine 
fort & dure in 
the next ptece- 
ding Chapter. 
See beſore in the 


Chapter of Petit 


treaſon, ſo. 26. 


$8 E.. Forfeĩt. 1. 

3; E. contumac. 

17. 7 H. 6.9. 

26 H. 6. Attach - 

ment 4. 

28 H 6.9. 

34 H. 6. 29.43. 

32 H. 6. bidem 

9 H. 7.6. Broke 

Tit. forfeĩt. 4. 

3 El. Dier 199. 
14. 

3 of the 

Inſtuutes. 5. 7435. 


26 Aff. p. 3 3. 
43 E. 3. fo. 24. 
44 All. p. 14. 
7 H. 4 fo. ultimo. 
Lib. 8. fo. 17 1. 
See the 1. part of 
the Inſtitutes, 
Set 745. f. 39 l. a. 
Bradt, I. 3. f. 123. 
Brit. fo. 4. b. 
Fleta I.. c. 25,26. 
Nota the gene · 
rality of theſe 
words. 
Hil. 29 E. 1. Co- 
ram Rege ina ſſ. 
Campions caſe, 
b In ris word 
eee com- 
ed. 
1 Mort del 
home eſt ſelonia 
magna. 
d N oetcthisr ea 
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Seiſure of goods before convitlion, Cap. 10; 


fy, and under thirty ſir. he fo2feiteth not his goods and chattels, fo no law gi. 
veth fo2feiture fo2 challenging above twenty; but the Court ought to over. ritt 
the challenge: neither is he convicted by the challenging above twenty, ag jy 
was by the Common law by challenge of thzee- Juries , foz the Aa ot 22145 
extendeth not to any conviction, but to the challenge only. 

If the party Defendant be attached oz diſtreyned by p2oces out of any Court 
of Retoꝛd, County, by fo2ce of a Juſticies, ic. hundzed Court, 62 other Court 353 
ron, and make default, the goods 02 iſſues are fozfeited, and upon the attachment 
the Dherif oz other Officer may take the goods with them: and this is 
reaſon that upon the attachment the Sherif oz other Officer ought to re 
the certainty ofthe goods and the value, and it is not ſufficient to return t 
he hath attached oꝛ diſtrained the Defendant by goods to ſuch a value, and ſg 
upon the diſtreſſe the iſlues muſk be returned in certain becauſe they are upon 
dekault to be fo2feited, a 

What a perſon convict of felony befoze attainder ſhall fozfeit : ſee th 
Firſt part of the Inſtitutes, Se, 745, Verb. Attaint. fo. 39. | 

See supra in the Chapter of Deodands, and in the Chapter of Wreck, vid. 
Stanford Pl. Cor. fo. 183, 184. &c. 


— —— 
— — 


CAP. COIL 
Of the ſeiſure of goods, &c. for offences, 


&c. before conviction. 


Egularly the goods, it. of any Delinquent cannot be taken and ſe iſed t 
the Kings uſe, befo:e the ſame be koꝛkeited. 


Che ſame cannot be inventozied , and the Town charged therewith, | 
bekoꝛe the owner be indicted of Recoꝛd. " 


It is to be obſer ved, that there is two manner of ſeiſures, one verball with: 
out taking, removing,o2 carrying away, only to make an Inventozy, and to 
charge the Town: And the other an acuall ſeiſure , and taking away the 
ſame. 

As to the firſt, the ſame is manifeſt by Braton., and all our ancient Anthozs: 
and let Bracton ſpeak fo2 them all. | 

Priſones impriſonati, antequam convicti fuerint, de tertis ſuis difſeifiri non 
debent, nee de rebus ſuis quibuſcunque ſpoliari; ſed dum fuerint in pri- 
ſona debent de proprio in omnibus ſultentari, donec per judieium deliberati 
fuerint vel condemnati, & c. And fo. 1 36. b. he ſaith thus, Qui pro berimĩne vel fe- 
lonia magna, ſicut pro morte hominis, captus fuerit & impriſonatns , vel ſub 
cuſtodoia detentus, non debet ſpoliari bonis ſuis, nee de tertis ſuis diſſeiſiri, ſed 
de bet inde ſuſtentari donec de crimine ſibi impoſito ſe defenderit, vel convictu 
fuerit, {quia ante convictionem nihil forisfacit; & (i quis contra hoe fecerit, fiat 
Vicecom tale bfe,*Rex vic' ſalutem.Scias quod f proviſum eſt in curia noſtra cori 
nobis, quod nullus homo captus pro morte hominis, vel pro alia felonia pro 
qua debeat impriſonari, diſſeiſietur de terris, tenementis vel catallis ſais, quo- 
uſque convictus fuerit de felonia de qua 3 rectatus eſt, ſed quam cito captus 
faerit per viſum cuſtodum placitorum coronæ noſtræ, & per viſum tuum & le- 
galium hominum apprecientur catalla ipſius capti, & imbrevientur, & ſalvo 
cuſtodiantur per h bali vos ĩpſius qui capitur, & qui bonam inveniant ſecurita- 


ſon extends as well to treaſon, as to felony, e This writ is in the Regiſt, F That is, by Magna Cart. cap. 9. and that 
Act extends to treaſon as well as ro felony. 5 E. 3. cap. 9. Flea li. z. c. 26. accord. g Id eſt, indictatus, for before In- 
dict ment no verball ſe ĩſure can be made, or Inventory taken. Stat. de 4 E. 1. de offic. Coronatoris, & aliquis cul- 
pabilis inveniatur, &c. Btitton f. 4. b. accord. h So it was in Bractens time, but afterwards the Townſhip was char - 
ged, and anſwerable for the ſame, Britton fo. 18. Mirror c. 2. f. 13. Fleta 15.1, c. 2 5526. 43 B. 3. 18. a. 


cem 


en SM & 


* Cap.103- Seiſure of goods before convittion. 
* de reſpondendo coram Inſticiariis noſtris cum ab eis exigantur: ſalvo 
eidem capto & familiæ ſuz neceſſariæ, quandiu fueric in priſona, ra- 
tionabili eſtoverio ſuo, &c. i. rationabili victu & veſlitu. 3 E. 3. Coron. 3 66. 
H. 4. 13. | : 
5 the ffatute of 1 R. 3. cap. 3. it is enacted and declared, That neither 
cherif, Eſcheator, Bailife of Franchiſe, nor other perſon take or ſeiſe the 
goods of any perſon arreſted or impriſoned, before he be convicted or at- 
taint of the felony, ® according to the law of 1 or, before the goods be 
otherwiſe lawfully forfeited, upon pain to forfeit double the value of the goods 


ſotaken to the party grieved, | EE 
Soas(ſupertora materia) theſe two concluſfons are manifeffly pꝛoved. Firſt, 


be ſearched invento2ied , oz in any ſo2t ſeiſed ; noz after Indictment ſeiſed, 
and removed, o: taken away befoze conviction oz Attainder, Secondly , 
that the begging of the goods oz ſfafe of any Delinquent accuſed oz in- 
dicted of any treaſon, felony, oz other offence befoze he be convicted and 
attainted, is utterly unlawfult ; becauſe befoze conviction and attainder, as 
jath: been ſaid, nothing is fo2feited to the Bing, no2 grantabls by him. 
And beſides it either maketh the p:oſecution againſt the Delinquent moze 
pecipitate , violent, and undue, then the quiet and equall pꝛoceeding of 
law and juſtice would permit, oz elſe by ſome underhand compoſition and 
agreement ſtop oꝛ hinder the due courſe of juſfice fo2 exemplary puniſhment 
of the offender. And laſtly, when the Delinquent is begged, it diſcourageth 
both Judge, Juroꝛ, and witneſſe to doe their duty. | 

Jt Ms an Article ot Inquiry. De hiis qui aliquid agunt per quod veritas & 
juftitia ſuffocantur. : 

dee L ib. 7. f. 35, & 37.the caſe of penall ſtatutes, & Nota bene: See alſo the ſta⸗ 
tute of 2r Tac ca, 3. a fortiori in caſe of life, Placitum eoronæ ought not to 
become in effect placitum privatum, And if it fall out that the party accuſed 


de legitimo modo acquieratus, let ſuch as begge him and pꝛolecute againſt 
him be terriſted by the villmons judgment again 
may read befoꝛe cap. Judgements and Execution, 


Conſpiratours, which vou 


that befoze Indicment, the goods oz other things of any offender cannot . 


229 


a Note the gene · 
rality of theſe 
words. 
bMic.18E.1,Co- 
rã Rege Ro. 3 4. 
Norff. Niſi quis 
appellatus indi- 
ctatus vel cum 
manu opere cap- 
tus fuerit, non 
competit regi 
ſecta contra ip- 
um. 


Begging of lands 
and goods before 
conviction, &c. 
unlavvfull. 


Cap. Icineris, 


Syers Cale, Anno 
32 Eliz. 


At the Aſſiſes in 
Lent, 32 Eliz. in 
Com. Norff. 


Nota, The reſo- 
lution of all the 
Judges, 


49 E. 2.11. 
7 E. 4. 12. 


be alledged in the indictmeut beloꝛe it was done to their pꝛejudice, may falſifie in 


CAF. CI. 
Of Falſifying of Attainders. 


T Twelfe Seſfions of the Peace holden at Nozwich foz the Couniyi 
A Nozfolk, Anno 3a Eliz, one Syer was indictedof Burglary, ſuppoſed tun 
+ committed 1 Auguſti Anno 31 Eliz. whereunto Syer pleaded not g 
And upon the evidence it appeared that the burglary was committed 1 Septem, 

Anno 31 Eliz. ſoas at the time alledged in the Indictment there was no 

ry done: and it was conceived that the very true dap in the Indicment was m 
ceſſary to be ſet down in the Indictment, foz that the judgement doth relate 
the day in the Indictment, and ſo avoid Feoffements, Leaſes, xc, fo2 that (agit 
was alſo conceived) the teoffee, leſſee, ic. when the attainder is upon a verdi, 
ſhould not falſifie in the time of the telony : and thereupon the Jury found gya 
not guilty, And at the ſame Seſſions Syer was again indicted fo3 the ſame bu 
glary done 1 Septembris anno 31 Eliz. when in truth it was done. Anm he thi 
gave the charge at that Seſſions doubted, whether upon this matter Syer might 
plead Auter foicz acquire foz the ſame burglary,(folecing the offender is alloy. 
ed no counſell, the Court ought to do him juſtice and alligne him counſell in fa. 
vorem vitæ, though he demand it not, to plead any matter in law appearing tot 
Court foz his diſcharge;) and thereupon he ſtayed the pꝛoceeding againſt hin 
and the Aſtiles being at hand he acquainted the Juſtices of Aſize, Wray Chit 
Juſtice, and Juſtice Peryam with this caſe, and with the doubts conceived then 
upon; who anſ wered him , that the like caſe had then been lately pꝛopounded by 
Juſt ice Peryam to all the Juſtices of England; and by them thꝛee points wert 
reſolved. 1. That the Crown was not bound to ſet down the very day when 
the treaſon, felony, ac. was done, but the day ſet down in the Indickment 
being befo2e oꝛ after the offence done, the Jury ought to finde him guilty, if the 
truth of the caſe be ſo; and if it be alledged befo2e the offence done, to finde the 
day when it was done in rei veritate, fo2 they are ſwo2n ad veritatem dicendam, 
and then the fo2teifure ſhall relate but to the day in the verdict , which was the 
day of the offence done, and not to the day in the indictment, 2. That if the Tri: 
ers finde the offender guilty generally, pet the feoffee oꝛ leſſee, xc. if the offence 


the time, but not fo2 the offence. Foꝛ ſeeing the Crown is not bound to ſet down 
the very juſt day when the treaſon oꝛ felony, ic. is done, and that the Triers have 
chief regard and reſpec of the offence it ſelfe, God fo2bid, but that the Subject 
might falſifie as concerning the time of the offence. 3. If the offender be found 
not guilty, he in that caſe might plead upon a new indictment, Auterfoitz acquite: 
and ſo Syer in the caſe afozeſaid did, and was thereupon diſcharged accoꝛding to 
the ſaid reſolutions. Nota thꝛee nofable points reſolved, that never were relol⸗ 
ved in any Book that we have read, and remember. 

Ika man infeoffeth another ot his land, and akter is indicted ol a felony ſuppo⸗ 
ſed to be committed befo2e the feoffment, and thereupon he is outlawed ; the par: 
ty himſelf is bound hereby, and cannot traverſe the felony, but the feoffee,xc,may; 
becauſe he is an eſtranger thereunto: loꝛ a falſe indictment without any tryall 
by verdict ſhall not binde the feoffee, «c but that he may falſifie, either by tra- 
verſe of the fclony it ſelte, o of the time of the teoffement. 8 

nd 


will Cap.104. Of. Falffying:.of Attatnllers. 


And ls it ts tta man maketh a feoffement ot his land. and after taketh Sandu- 11 8.4.94; 
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ary - and conteſſe the felony betoꝛe the Coꝛoner by him to be done tefoze the les * b.. ler t 
offement, and abjureth the Realms the. feoffee hall falſifie the attainder by tra. ,. 1. 


Vid. Rot. Parl. 


verſing of the felony, And ſo it is if a man be indiced of felony, and is attainten ;; H. 6. no. 32. 
vy his own confeſſion, the feoffee ſhall falſtſie the attainder by denying, the felo: 4 
ny. But otherwile it is it he be attaintedupon a vordiq given by twelve men, fa: 1 
then the feoffoe ſhall not falfifie by traverfing of the oſfence, but of the time onlp, - 


Where the caſe in effec is, that 19 Januarii Anno x Marie, 4 CommiCi- 


Pl. com. f. 390. 


en of Oier and Terminer in London was direned io Sir Thomas White the Le Countce de 


* 


Loꝛd Paioꝛ of 1 ondon, and to divers others, reciting, that whers @ir Robert Leic. calc. 


Dudley Knight, 9 Januarn Anno 1 Macix was indigep.of 


High Txealon beio2e 


Thomas Duke of Noꝛff. and r 4 others Commiſſioners of Oier and Terminer in 


the County ol Roꝛff. (where in truth that CommiCion was directed to ſo 


his Writ of Erroꝛ, bat may falſiſie the attainder by plea, ſhewing the ſpe 


is life, it. 12 5 | we 
, c A and B were indicted, A as pꝛincipall of felony, and B as acceſſow-4o2 receb 
ding him. A fled and was attaintedof the felony by outlawzy. B the acteſſoꝛy 
(being ſeiſed of lands in ler holden of C) was arragned upon the indigment and 
found guilty by verdict, and had judgement; and was hanged: C-the-L0zd ens 
trethasLo2d by Eſcheat : A the pzincipall reverſeth the Outlawꝛy, and to the 
felony pleaded not guilty , and by verdict was found not guilty , and thereupon 
was by judgement acquited. The Heir of B. bꝛought an Aſſiſe of Moꝛdanceſtoꝛ 
againſt C the Lo2d by Eſcheat, who pleaded the outlaw2y of the p2incipall, and 
the attainder of the accefſo2y, his ſeaſon in fee, and the eretution , and his entry 
as Lo2d by Eſcheat. d The plaintite thewed the reverTall of the ouftaway by the 
p2incipall, and his acquitall by verdict and judgement , whereupon the Lo2d de- 
murred in judgemont. And it was adjudged that the plaintife in the Writ of 
Pozdanceſto2 ſhould recover againſt the Lozd by Eſcheat, Upon which,judge- 
ment we obſerve theſe five concluſions. 1. That theattainder of the acceſſozp 
hath a kinde of dependancy upon the attainder of the p2incipall, Foz it isa 
Paxime in Law, That the acceſſoꝛy ought not to be put to anſiver befoze 
pꝛincipall be attainted; and by the xeverſall and acquifall of the zincinall, thi 
dependant judgement againſt the acceſloꝛy cannot ſtand. 2. f That this attain: 


matter which p2oveth it void, oꝛ coram non judice, In which caſe the party foz· 
feiteth neither lands noꝛ goods, By which caſe it appeareth how neceCary it is 
Im Judges, eſpecially in caſes of Treaſon and Felony, to look inta the whole 
Reco2d, and the pꝛoteedings thereupon, befo:e they give judgement, -leſt they 
give an unlawfull and unjuff judgement, by means whereof the party may loſe 


but the indiament was taken but beloze 8 of them only) granting to them oꝛ any 2 Tr. ; El. 

4 of them, authority to receive the indictment taken bekoze 15 Commilſioners, » v. lor this point 
and to pꝛotceed thereupon aa ſpeciall Juſt ices of Oiex and Terminges ic, By page 2 All. p. 64. 
tert whereof they pꝛoceeded: and upon the conleſ ton of the ſald dir Roberg 3 5 6 Se 
Dudley, gave judgement Maintt him in caſe of Pigh Trealen. 2 An ſhis tale it 2, Af p.. 
was adjudged that S ir Robert Dudley, then Carl of L eic. might falſific the ſaid 39 Aſſ. p. 6. 
attainder by plea, becauſe it was void. and Coram non judice; foz that the ſaid lat- 7 H. 4.3.9 H. 4. i: 
ter Commiſſioners b had no power to pꝛoceed upon an Indiament taken befozg C. 13. 

8, but beloꝛe 1 5, and ſo ths judgement was void. and coram non Judice: foz 
whereſoover the judgement is void 03 coram non judice-the partꝝ is not dziven to C. 0 


36 H. 6. 32. 
31 H. 6. 10. 


22 E 4.31. Co- 
lyns — 
2 H. 3. 10. 
4 H 7. 18. 
2H 7. fo. 
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Mountgom. Bo- 
go de Knovil, & c. 
c See this caſe 
temps E x. tit. 
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Vid. lib. . ſo. 119. 
Lerd Zanchers 
— 
d Where the ance- 
ſtor of the acceſ- 
ſory was Lavfull 
and in due form 
attainted of felo- 
ny and yet the 
heire ſhall inhe- 
rit By mattet eæ 
Poſt facto. 8 
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o. Eanc hers caſe 
Dedili funda- 
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der of the acceſſo2y may be falſified and avoided by the Heir by plea, and is not F268. * Fi 


Niven to his Writ of Srro? ; fo? that the attainder of the accellozy is by matter 
in law avoided by Reco2d of as high nature as the attainder of the pzincipall 
was. Foz in this caſe it is impoſſible that there ſhould be an acceſſoꝛy where 
there was no p2incipall, of the ſame felony. 3. That the Eſcheat of the land 
lawfully once vefted ſhall-by this matter ex poſt facto, be deveſted. 4. Though 
there were no immediate diſcent to the Heir, pet upon the judgement of the ac- 
quitall of the pꝛintipall the Writ of Pozdanceſtoz. was maintainable. Waſtly, 
that albeit the attainder ol the accelſozy is avoided by N law , yet — 
N 2 ; 0 


7 H. 6. 44+ 
43 E343. 
4E. 3.36. 
11H. 4. 3.6. 
9H 6. 38. b. 
8 H. 4 4. 

10 H. 6. 6. 
6 E. 4.8. 

8 H.. 10. 
13 E. 4.4 
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18 E.4.9.b. 


Of Fallitving of Attainders. Cap.r04, 


L.02dby Eſcheat remain tenant of the land, untill it be eviced from him by age. 
on 02 entry. And ſo it is if the pꝛincipall be attainted of telony, ànd after the ac, 


- ceſſozy is alſo attainted, if the pꝛincipall reverſeth his attainder by Writ of Er. 


Dier 20 Eliz. 135 


Iib. 5. fo. 1 3 1 4+ in 


Arundels caſe. 


ro2 , the attainder of the atteſſoꝛy dependant thereupon is reverſed. 

A man commits treaſon oz felony, and is thereof attainted in due fo2m of lan, 
and after this treaſon oꝛ felony is pardoned by a generall pardon; hereby the foun. 
dation it ſelf, viz. the treaſon oz felony being by authoztty of Parliament diſchax. 
ged and pardoned. the attainder (being builded thereupon ) cannot ſtand, but 
be falſified and avoided by plea, foz he hath no other remedy by Writ of Erro 
oz otherwiſe. | 
-* In the County of Warwick there wore two b2eth2en , the one having iſue 
a daughter, and being ſeiſed of lands in fee deviſed the government ok his daugh, 
ter and his lands, untill ſhe came to her age of firteen years, to his bꝛother, and 


died. The Uncle bꝛought up his Ntece very well both at her Book and Needle, 


Ec. and ſhe was about eight oz nine years ofage : her Uncle fo; ſome offence 
corecing her, ſhe was heard to ſay, Oh good Uncle kill me not, After which 
time the childe after much inquiry, could not be heard oZ: Whereupon the Un: 


tile being ſafpected of the murder of her, the rather fo2 that he was her nert Heir, 


was upon examination Anno 8 Jac, Regis committed to the Gaol foz ſuſpicion of 
murder, and was admontſhed by the Juſtices of ACite to find out the Chile, 
and thereupon bailed himuntill the nert Aſſiſes. Againſt which time, foz that he 
could not finde her, and fearing what would fall outanainft him, took another 
child as like unto her both in perſon and years as he could find, and apparelled her 
like unto the true child, and bꝛought her to the nert Aﬀiſes , but upon view and 
examination, ſhe was found not to be the true child; and upon theſe pꝛeſumpti⸗ 
ons he was indicted, found guilty, had judgement, and was hanged. But the 
truth of the caſe was, that the child being beaten over night, the nert mo2ning 
when the ſhould go fo ſchoole, ran away into the next County: and being well 
educated was received and entertained of a ſtranger: and when ſho was ſixteen 


. pears old, at what time ſhe ſhould come to her land, ſhe came to demand it, any 


was direcly pꝛoved to be the true child. Which caſo we have repozted fo2 a don: 


dle caveat : firſt to Judges, that they in caſe oflife judge not too haſtily upon 
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41 Aſſ. p. 13. 

44 Aſſ. p. 16. 
Lib. 5. fo. 111. 
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e Bra. li. 3. f. 129. 
43 E. 3. 18. | 
7 E.4.17. a. 

- Þ Cheke. 45 Al. 
p. 9 · Stanf. pl. 
cor. 284. d. 


bare pꝛeſumption: and ſecondly, to the innocent and true man, that he never 
ſeek to excuſe himſelf by falſe oꝛ umdne means, leſt thereby he offending God (the 
authoz of truth) overthzow himlelt.as the Uncle did. | 


Falſiſhing concerning goods. „ 


£ 
1 
a 


If A be indicted beloꝛe the Co2oner fo2 the death ol another, and that A fled fon 
the lame; hereby are all the goods and chattels of A fozfeited which he had at tho 
time of the verdict given; and this cannot be falſifted by traverſe, Foz if the 
party be arraigned upon the ſame indictment befoze Juſtices of Gaole delivery, 
and is by verdic acquited of the felony.and that he did not flee fo2 the ſame ; yet 
he ſhal fo2feif his goods and chattels, but yet, * ſuch a fugam fecit may be falliffed 
by matter in law; fo2 if the indictment be void oz infufficient . there is no koꝛ⸗ 
keiture. b But ifaman be indiced befoze Juſtices of Orer and Termine, and is 
acquited by verdict, and they finde further that he fled fo2 the ſame, his goods are 
fo2feited which he had at the time of the verdict given: c and it being allo found in 


particular what goods he then had, that may be traverſed by any that had pꝛoper⸗ 


ty in thoſe goods, 
There is alſo a fugam fecit in law. d As if a man be indicted oꝛ appealed of fe- 
lony and p2oces continued againſt him, upon his dekault of appearance, and an 


Exigent awarded againſt him, whereupon he appeareth, albeit he be alter ac⸗ 


quited of the felony, yet all his goods and chattels are fo2feited by the award- 
ing of the Exigent upon this fugam fecit in law. e But this may be falſified by 
matter in law: koꝛ if the Indictment oz Writ of Appeal be inſufficient, oꝛ erroꝛ 
be in the Pꝛoces oꝛ Exigent the ſame may be avoided by exception. and no foz» 
feiture of goods, And there is no Book to warrant the opinion of Juſtice _—_ 
or 


be upo 


Cap. 105. Of Pardons. 


ford in this caſe : fo2 in 43 E. 3. the oziginall Writ was good, Quod adnoto, 
non ut arguam, ſed ne ipſe arguar. And alſo by mattor in deed oꝛ Recodd he map 
ercuſe his abſence, as if he were in pꝛiſon oz beyond the ſea , at the time of the 
Erigent awarded, o it the King befo2s the Exigent doth pardon him, 
a #3 indicted of Petit Larceny, and upon his triall is found not gyilty , and 

he did flye fo2 the ſame, he ſhall fozfeit his goods, And ſo it is ifan Trigent 
n ſuch an Indictment awarded againſt him: but he may tale the ſame to 
free him of the fozfeiture of his goods by ſuch means as is alozeſald. See the firlt 
part of the Inſtitutes. Sect. 745 · fol. 391. a. 8 * | 

Hz leges vitam veſtram (generoſa Juventus 
Inſtituunt, quæ ſunt ſugienda, ſequendaq; monſtrant. 


CAP. CJ. 
Of Pardons. | 


| E have ſpoken ak the royall and eſtabliſhing vertue of Juſtice £ 
\ royall and eſtabliſhing I ſay, becauſe I uſtitia firmatur ſolium, by 
b Juſtice the Royall Thꝛone is eſtabliched. We are now to ſpeak 
of his Percy: foꝛ the ſame Holy Spirit ſaith, Miſericordia & Veritas cuſtodiunt 
Regem, & roboratur Clementia Thronus ejus. Percy and truth pꝛeſerve the 
King, and by clemency is his Thꝛone ſtrengthened. And hereupon is the law of 
England grounded. Non ſolum ſapiens de bet eſſe Rex, fed & miſericors, ut cum 
ſapientia miſericorditer fit juſtus, & c. Quibus tamen & qualiter eſt miſerendum, 
doceant eum merita vel immerita perſonarum, &c. Df this R oyall vertue we 
ſhall ſpeak the moze willingly, foꝛ that (as it hath appeared befoꝛe in the Thap- 
ter of Sanctuary) all Sanctuar ies and places of Refuge foz ſafegard of life are 
taken away. And where Bracton in the ſame place ſpeaking of the Kings mercp 
ſaith, Nihil cam proprium eſt imperii quam legibus vivere, it is to be obſerved, 
that the lawes - this Realm have in ſome ſoꝛt limited and bounded the Kings 
mercy, as Mall appear hereafter, And fo2 as much as his mercy is conveyed un⸗ 


Os SIR. \ v6 ** 
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8 B. z. cor. 406. 


Prov. 16. 12. 


Prov. 20. 28. 


B ra& olib.z.fc« 


to his Subjects by his pardons, we ſhall now ſpeak thereof, being led thereunto 


by the Book in 9 E.4, where it is holden A cheſcun Roy appent per reaſon de ſon 
office a faire juſtice & grace; juſtice in execution des leyes, &c. & grace de gran - 
ter pardons, &c. 2 | 

2 A Pardon is a wozk of mercy, whereby the E ing either beſoꝛe attainder, ſen⸗ 
tence; oz conviction, oꝛ after, ſoꝛgibeth any crime, offence, puniſhment , executi⸗ 
on, right. title.debt oꝛ duty, Tempoꝛall oꝛ Ecclefiaſticall : b All that is fozſeited 
to the King by any attainder, 4c. he map reſtoꝛe by his Charter: but if by the 
— the blood be cozrupted, that muſt be reſtozed by authozity of Par: 

ment, Wy, | 

Me call it in Latin Perdonatio, and derive it à per & dono: per is a Pꝛe⸗ 
poſition, and in the Saxon tongue is for, 02 vor; às to fozgive is thzoughly to 
remit, and *.fozethink is to repent, and fozbear is to bear with patience, as it 
is laid, Leve eſt ferre, perferte grave. . "IP 

cs All Pardons of Treaſon o2 Felony ars to be made by the Ring, and in his 
name only.and are either generall oꝛ ſpeciall. All pardons either generall oꝛ ſpe- 
ciall, are either by Act of Parliament (whereof the Court in ſome caſes ſhall take 
notice) oz by the Charter of the King, (which muſt. alwayes be pleaded.) And 
theſe againe are either abſolute, 02 under condition, exception, oz Ran 


9 E. 4.2.2. 


a Seneca lib. ds 
Clementia,ca.24. 
Remiſſius impe- 
ranri melius pa- 
retur. 


b See the fir 


rt of the Inſt, 

ect. i. fo. 8. 
& Sect. 646,647. 
See after cap. Re- 
ſtitution. 
Rot. Par. 17 R. 2 
nu. 11, &c. 
c 27 H. 8. cap. 4. 
Hu. 29 E. 1. co- 
ram Rege Heref, 
Jo. fil. Philippi 
Perpoint. 
1H 4. fo 37. 
17 H.. protect. 


9 57. 
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9 


11 H.. fo. 41. 
28 H.. Dier 29. 
3 Mar. ibid. 200. 
26 H 8. fo. 7. 
There is a very 
Fun and abſo- 
ute pardon, 
Ro. Par. 15 H. 6. 
nu. 3 1.33 H. 6. 
nu. 29. &c. 


* This is put but 
for an example, 
but care muſt be 
taken, that what 
generay pardon 
oever be pleaded 
the firſt clauſe of 
the pardon of diſ- 
charge, &c. be 
truly all:dged. 
For the expoſiti- 
on of generall 
words, See L. 5. 
fo. 47. Littletons 
caſe, Ibid. fo. 46. 
Franklyns caſe, 
Ibid.fo.48.Dry= 
woods caſe. 
Ibidem 49.b. 
Wirrals caſe. 
Li.6.f0.79,80. 
Sir. Ed. Fntons 
caſe. Li. 6. f. 13. b. 
Li. Keylw.8 H. 8. 
187. Ibid. o H. S8. 
fo. 198. a. ter. 
* Theſe aver- 
ments (as you 
perceive)may be 
rake without any 
writ ofallowance. 
8 E. 4.3.4 H. 7. 8. 
Li. 8. to. 68. Trol -· 
lo ps caſe, 


Vid. 1 6. fo. 13, 
14. in Arundels 
caſe. A caſe of 
Burton. 


Hil. 29 El. the re- 
ſolution of al the 
Juſtices. 


Hil. 26. E. 3. Coi ã 
Rege Rot. 21. 
Wikeſ. 


02 any other, ofany offence oꝛ offences whatſoever , that is abſolute without 


Of Pardons. 


foz tome of thbſe pardons laſt mentioned ths party nay have a wit of ano. 


ance, 02 tak | | 
ded by averritent only, where no wit of Mowitrits doth lis. 
And firft of generall pardons, Generali pardons ave by Act of Parti 


tune an averment im certain cates, in others the party may be ay 


if any of thefe pardons de general and Ablolete, the Court malt take notice 
of them, thotich the party plead tt net, but would wave the cave, Ef in 
theſe dayes the generall pardons have ſo map qualifications and ercoptions 
offences and things, and of perſons alſo, that the Courk tannot take notice of 


them, netther can the party take benefit 0} advantage theredf, umlelfe he plead ity 
And fo? that it may concern the ſafety and quiet of many a ſubject ; we hate 
expꝛeſſed the loꝛm of the pleading of a generall pardon, and have ſet it down 


here in latin: but if the offence be objected in the Star-chamber , oz any other 


Engliſh Court, then it muſt be pleaded in Engliſh, 

Er przd' A. per B. Attornatum ſuum venit, &c. (02 in propria perſona ) Et di- 
eit quod dominus Iaeobus rex nunc ipſum A. occafione præmiſſa impetere ſea 
oecaſionare non debet: quia dicit, quòd per quendam Actum in Parliamento 
dicti domini regis nune tent apud Weſtm' in com* Midd* nono die Februzrii 
anno regni ſui ſeptimo, inter alia, inaftirat' & ſtabilitum exiſtit authoritate 
ejuſdem Parliamenti, * quod omnes & finguli ſubditi dicti domini regis tam 
ſpirituales, quam cemporales hujusregni Angliæ, Walliz, Inſularum Jernſey, x 
Garnſey,8& villz Barwie, hæredes, ſueteſſöres, exeeurores, et adminiſtratores ſul, & 
eorũ quilibet, ac omnia & ſingula corpora aliquo modo corporata, ci vitat', burg. 
comiĩtat, Riding, Hundred, Lath, Rape, Wapentagz, vill, villat'-Hamler' & Tithing 
& eorum quiliber, ac ſuceeſſor, & ſaceeMiires coram , & eujuſli bet egtum a 
thotitate ejuſdetn Parliamenti 2cquierarentur, perdonarentur ela ire ntut & 
exoneraretitur verſus dictum dominum regem: hæredes et ſuceeſſotes ſuck & 
quemliber eorutm de omnibus proditionibus, felonĩis, offenſis, conrempr', tratſ⸗ 
greſs ', iptrationibus, injuriis, deceptionibus, malegefturis, forizfaQuris, pem- 
Itatibus, & fſmnymis pecuniæ, pœnis mettis, pœnis corporalibus, & pecuniatiiy, 
& generaliter de omnibus aliis rebus, cauſis, querelis, ſectis, judiciis & ere 
cutionibus in 1 non exceptis, neque forpris', quæ per ipſum domi. 
num regem aliquo modo, ſeu per aliquem modum perdonart potuerunt ante 
& uſque nonuim diem Novembris tund ultim' præterit' ante editionem Actus 
prædicti, cuilibet, aut alicui ſuorùmm ſubditorum, corforum corporat', civitar, 
hurgorum, comitat, Riding, Hundred, Lath, Raparum, Wapentags, villa, villar, 
&' Tithing, vel aliquorum aliorum pront in Actu prædicto pleniùs continetut. 
Et idem A. dicit quòd offenſa prædicta verſus ipſum in forma prædicta ob. 
jecta non eſt in Actu prædicto excepta, neque forprifata. Et cndd pſe · eſt & 
tempore editionis Actus prædicti fuit ſubditus & ligeus dicti domini regis nunc 
natus ſab obedientia ſaa, videlicet apud Weſtmꝰ prædict, quodque ipfe non eſt 
aliqua perſona in Actu prædict'ꝰ except neque forprĩſat. Et hoc paratus eſt ve 
rificare, unde non intendit quod dictus dominus rex nunc ipſum A. occaſione 
præmiſſa ijmpetere ſen occaſionare velit, unde petit judicium. Et quod ipſe 
allocarur,&c, See befoze cap. of Falſifying of Attainders. 

By the generall pardon of 28 El. all felonies are pardoned , Burglary er⸗ 
tepted. Hil.29 El, it was reſolved by all the Juſtites, that a man being attain 
ted of Burglary was excepted, foꝛ the Burglary remains, and is made moze ap: 
parintby the attainder , and the offence of Burglary is the foundation. 
The mot beneficial generall pardons koꝛ the ſubjeit were thoſeof the fift,and 
thirteenth years of the reignof Nucen Elizabeth, as by compariſon of thoſe 
with others, will to the judicious Reader eaſily appear. The beſt generall par- 
don in allKing Iames fime, was that of the 21 year ot his reign, as by compa- 
rifon of that with any ot his fozmer, will evidently appear, and were too long 
here to be rehearſed, | 

And now of particular pardons, No particular par don, be it af the Coꝛonation. 


de præmiſſis prædict exoneraretur, & quod generalis' patdonatio prædicta ei 


any 


Cap:105) | 
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Cap. 105. 


Of Pardons. 
any tondition, ic. need any wait of allowance, but when the pardon” is condi- 
tionall by fozce of the Act of 10 E.z.cap.2. there a wit of allowance out of the 

cery teſtifying that the condition is performed, viz. ſurety found acco2- 
ding to that Aa may be had, oz the party may plead tho finding of ſurety, ic. 
and vouch the recoꝛd. | TH | 

The mott large and beneficiall pardons by Letters Patents, that we have 
read; and doe remember, were that to William Wickham Wilhop of Wainche- 
ſter(fo2 good men will never refuſe Oed and the kings pardon, becauſe every 
man doth often offend both ol them) and that other to Thomas Wooltey-Cardinay., 
which are learnedly and largely penned, | 

But let us turn our eye to ancient Charters of pardon, a conſider well of them. 

Edwardus Dei gratia Rex Angliz,Dominus Hiberniz,& Dux Aquic,Omni- 
bus bali vis & fidelibus ſuis, ad quos præſentes 1fz pervenerint, Salutem, Sciatis 
quod pro bono ſervitio quod Iohannes Chaumprona de Thornton in Picke- 
rings) in partibus Scotiæ nobis impendit, perdonavimus ei ſectam pacis noſtræ, 
quz ad nos pertinet pro morte Iſabellæ, quondam uxoris ſuæ, unde indicta- 
weſt & firmam pacem noſtram ei inde concedimus, Ita tamen quod ſtet recto, 
fi quis verſus eum inde loqui voluerit. In eujus ret teſtimonium has literas 
noſtras fieri fecimus patentes. Teſte me ipſo apud Roukesburge + nono die 
Febr, anno regni noſtri triceſimo. | 

Edwardus Dei gratia Rex Angliz,Dominus Hiberhiz,& Dux Aquitan' Om- 
dibus balivis & fidelibus ſuis ad quos præſentes literæ pervenerint , Salutem. 
deintis quod pro bono ſervitio quod Galt. filius Warnum in partibus Scotiæ im- 
ſendit, perdonavimus eidem Galffo ſectam pacis noſtræ quæ ad nos pertinet, 
de homicidiis, roberiis, latrociniis, fractionibus domorum, ſeloniis & aliis tranſ- 

Gonibus contra pace nfam in regno nfo factis, unde ĩpdictatus eſt, & ſimiliter 
tranſgreſſionem quam fecit ab Eceleſia de Wat ford, in qua aliquamdiu pro timore 
inmicorum ſuorum ſe tenuit fugiendo, & ſe ſecundum legem & conſuetudi- 
nem regni nofiri Iuſticiar non permittendo, & etiam utlagariam; {i qua in 
ipſum ea oecaſione fuerit promulgata, & firmam pacem noſtram ei inde con- 
cedimus. Ita tamen quod ſtet recto in curia noſtra, fi quis verſus eum loqui 
voluerit de homicidiis, roberiis, latrociniis, fractionibus, feloniis & tranſgreſ- 
fonibus prædictis. In cujus rei teftimonium has liceras noſtras fieri fecimus 
patevtes. Teſte me ipſo apud Linũſcu viceſimo ſecundo die Ianuarii anno regni 
noftri triceſimo, per breve de privato ſigillo. 

It appeareth by this reco2d that the-ſaid Teffry was indicted koz the death 
ofa man, and of divers Burglartes and Felonies, and being thereupon ar- 
raigned payed his Clergy-ſed ſalvo fibi privilegio clericali poſuit ſe ſaper patri- 
am, and was found not guilty, c. in the pꝛoceeding whereof there was mani⸗ 
feſt erro2, and obtained the ſaid pardon. Herein divers things are obſervable: 
Firſt, that the pardon is de homicidiis, and not de murdris, neither have we 
ſeen any pardon of murder by any King of England by exp:eſſe name. De- 
tondly, by theſe ancient woꝛds the King doth pardon ſectam pacis noſtræ, quæ 
ad nos pertinet de homicidiis,&c, & firmam pacem noſtram ei inde concedi- 
mm. This ſecta pacis is by Indictment, which is tho Kings ſuif, and, as it 
were. his declaration. Thirdly, that the king ol ancient time did not pardon ho- 
micidium, & c. but ſectam pacis noſtræ quæ ad nos pertinet de homicidiis, &c, 
yet when he pardoned, and releaſed the ſuit oꝛ mean, viz. ſectam paeis, &c. the 
offender was diſcharged of the homicide it ſelf; in diebus illis, but at this day 
the offence it ſelf is pardoned, which is the ſureſt way. 

The King bzought an action of debt upon an obligation, the Defendant 
pleaded non eſt fadum, and at a Niſi prius it was found the deed ot the Defen- 
dant ; and befo:e the day in bank, the King pardoned the Defendant all 
debts, querels, dc. and aftcr the King had judgement , and ſued out execution, 
and the Defendant came and pleaded the pardon, and it was adjudged that in 
the Kings caſe, he might plead the ſame, though he had no day in Court, becauſe 
he could not have an Audita querela, 02 a Scire fac againſt the King; and there- 
fo2e 
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3 H. 7. 7. a. this 
ſtatute expoun- 
ded, and t his Act 
extend to felony, 
and not to trea- 
ſon. 
Rot. pat. 21 Julii 
Anno 1 R. 2. 
Rot. Pat. 12 Feb. 
21 H. 8. great of- 
tences need gi eat 
pzrdons, litile of- 
tences are ſoon 
forgiven. 
Hil 29 f. 1. C ˖ũ 
Rage Hereford, 
Johannes fil. Ph. 
Pcrpoint,&c, 
It appeareth by 
the Record t hat 
he killed her per 
infortunium, 


Delib. Gaol e de 
Windeſſore, corã 
Hug one de 

Bra und, & Johan- 
ne Neprunt die 
Jovis proximꝰ 
poſt clauſs. Paſe. 
Anno 25 E. 1. 


For this word 
Homicide, ſec in 
the Chaprer of 
Murder, See Hil, 
31 E. 3. Coram 
Re ge Rot. 7. 
Northumb. 

9 E. 4. 28. 


8 H. 4. ſo. 2 2. 
Li. 6. fo. 13. b. 


34 H. 6.3.7. 

35 H. 6. 1.2. 
11. H. 7. 10. 
Li. 6. f. 79. I. 8.68. 
Lib. Key lw. 

8 H. 8. fo. 187. 

2 R. 2 4 b. ſi mile. 


"36 

pl. Comet. 301. 
Coles caſe. 
37 H. 6. fo. 21. 
Quatermains 
caſe. Li. 5. fo. 49. 
Vaughans caſe. 
Li 6. fo. 13. Caſts 
de pardon. 
20 El. Dier 135. 
Exod. . 21. 12, 12, 
14. Deut. 19. 13 
Non miſereverts 
e jus, & c. 
az E. 3. c. 2. 
14 E. 3. ca. 14. 
10 E. 3. ca. 2. 
bz E. 3. c. z. 
4 E. 3. ca. 13. 
Rot. Par. 13 E. 3. 
nu. 10. 
c 27 E. 3. c. 2. 
Trin. 30 E. 1. 
Rot. z. Coram 
Rege London, 
Anno 29 E. 1. A 
pardon of death, 
ad inſtantiam Jo- 
han. Butecourt. 
Mich. 3 2 E. 1. Co- 
ram Rege Ro. 65 
a pardon ad re- 
quiſitionem H. 
de Bohun. Count. 
Heref. & Eſſex. 
113 R. 2. ſta. 2. c. i. 
16 R. 2. ca. 6. 
9 E. 4. fo. 26. b. 
e 1 1.3. f. 24 
78 H.. 20. 
4 E. 4. fo · 10. 
g Li. 6. fo. 15. 

E. 4. 26. b. pet 
Billing Chict 
Juſtice, 


h Eccleſ. 8. 11. 


i Regulz. 
Maledictuseſt qui 
peccat ſub ſpe. 


Geneſ. 9. 6. 
Num 35.33. 


Brac. J. 3. f. 132. 


toꝛe if he could not plead it, he ſhould be without remedy, but againſt a cum 


mon perſon he could not plead it becauſe he ought to have an Audica querela;g. 


a Scire fac, And in this caſe it is obſervable, that albei the judgement 
new title to the ſaid debt is accrewed to the Bing of Reco2d after the par. 
don, the obligation at the time of the pardon being but a matter in fag; 
foz that the obligation was the foundation of the debt, and the matter when, 
upon judgement was given, and by the pardon the debt due by the obligatiqh 
was extinct, the judgment thereupon cannot bind, but is to be avoided hy 
pleading the pardon. NUTT 5170 

What things the King may pardon, and in what manner, and what he can; 
not pardon, falleth now to be treated of, 255 | 

In cale of death of man, robberies, and felonies againſt the peace, diver; 
Ads of Parliament have reſtrained the power of granting Charters of pay 
dons, Firſt, that no ſuch Charters ſhall be granted but in caſe where the King 
may doe it by his oath," Secondly, that no man ſhall obtain Charters out of . 
ltament, and accoꝛdingly in a Parliament Roll it is ſaid; Foz the peace of th 
Land it would much help, if good Juſtices were appointed in every Count 
if ſuch be let to mainp2iſe doe put in good ſureties, as Eſquires oꝛ Gent, 
and that no pardon were granted but by Parliament. Thirdly, fo2 that th 
King hath granted pardons of felonies upon falſe ſuggeſtions, <it is pꝛovideh 
that every Charter of felony which ſhall be grantedat the ſuggeſtion of any, th 
name ot him that maketh the ſuggeſtion ſhalt be compꝛiſed in the Charter, n 
if the ſuggeſtion be found untrue , the Charter ſhall be diſallowed. And th 
like pꝛoviſion is made by the ſtatute of 5 H.4. cap, 2. foz the pardon ot an a 
pꝛover. 8 

4 Fourthly , it is pꝛovided that no Charter ok pardon fo2 murder, treaſon, 
rape, ſhall be allowed, ac. it they be not ſpecified in the lame Charter. | 

Beloꝛe this ſtatute oł 13 R. 2. by the pardon © of all felonies, treaſon wag yur 
doned, and ſo was murder, c. At this dap by the pardon of all felonies , the 
death of man is not pardoned, Theſe be excellent laws fo2 direction, and in 
the peace of the Realm. 8 But it hath been conceived, (which we will not qu 
ſtion) that the King may diſpenſe with theſe laws by a non obſtante, be it gens 
rall oꝛ ſpectall, (albeit we find not any ſuch clauſes of non obſtante, to diſpenſe 
with any of theſe ſtatutes, but of late times) Theſe ſtatutes are excellent inf 
tions fo2 a religious and pꝛudent King to follow, fo? in theſe caſes, Ut ſumme 
poteftatis regis eſt poſſe quantum velit, ſie magnitudinis ett velle quantum poſſi, 
Yereof you may read mo2e in Juſtice Stanford, lib. a. cap. 35, in divers plates 
of that Chapter, ot his grave advice in that behalf, Poſt certain ft is, that 
the Wozd of God hath ſet down this undiſputable generall rule, Quia non 
profertur cito contra malos ſententia, fili hominum fine timore ullo perpetrant 
mala. And thereupon the rule of law is grounded, i Spes impunitatis continuum 
affectum tribuit delinquendi Et veniz facilitas incentivum eft delinquendi, This 
is to be added, that the intention of the ſaid Act of 13 R. 2. was not that the 
King ſhould grant a pardon of murder by erpzeſſe name in the Charter but ts: 
cauſe the whole Parliament conceived, that he would never pardon murder 
by ſpeciall name fo2 the cauſes afozeſaid, therefoze was that pꝛoviſion made, 
which was (as in other caſes J have obſerved) grounded upon the law of Gol, 
Quicunque effuderit humanum ſanguinem , fundetur ſanguis illius; ad imagi- 
nem quippe Det creatus eſt homo. Nee aliter expiari poteſt, niſi per ejus ſangui- 
nem, qui alterius ſanguinem effuderit. And the woꝛds of every pardon is after tho 
recitall of the offence, Nos pietate mori,&c. See befoze in the Chapter of Pur: 
der, and inthe Second part of the Inſtitutes, Star, de (3lonc. ca.. and the Re⸗ 
giſter to. 309. pardon ofthe King, De morte per infortunium, le defendendo, vel 
per lunaticum, vel per furioſum. 

By the ancient and conſtant rule of law, Non poterit Rex gratiam facere 
cum injuria & damno aliorum: quod autem alienum eſt, dare non poteſt per ſu- 
am gratiam, In 
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Cap. 105. Of Pardons. 


In an appeal of death, robbery, rape, ac. the King cannot pardon the De- 
cendant, fo2 the Appeal is the ſuit of the party, to have revenge by death: and 
whether ths Defendant be attainted by Judgment, ic. oz by Outlawꝛp. the par- 
don of the King ſhall not diſcharge the Defendant, * In an appeal, the Defen- 
pant wages batfail, the Plaintif counterpleads, fo2 that the Defendant bake 
pzifon, if the King pardon the bꝛeaking of pꝛiſon, the counterplea fails: Note 
the bzeaking pziſon is acollaterall ac: and yet in divers caſes at the only 
ſait of the party when the Defendant either by the. Common law, oz by any 
ſtatute (beſides the reſtitution,02 dammage of the Plaintif) is thereby alſo to 

e an exemplary puniſhment, the King. map pardon the ſame. Foz exam 
ple, In an attaint by A. againſt the party; and the petit Jury; againf the par- 
ty to have reſtitution, this the King cannot pardon : againſt the: petit 
Jury, by the Common law that they ſhould loſe liberam legem, their wives 
and childzen caſt out of their houſes , their houſes waſted, their trees pꝛo⸗ 
ſtrated, their Yeadows ploughed up, their goods and chattels ſeiſed and their 
bodies taken, this the King map par don, becauſe it is a puniſhment exem⸗ 

lary to deter others, and tendeth not to the reſtitution oz ſatisfaction of the 

Now to take an example upon a ſtatute. De pueris. maſculis five fœmellis 
(quoram maritagium ad aliquem percineat) rapt is & abductis, fi ille qui rapu- 
it non habens jus in maritagio, licet poſtmodum reſtituat puerum non marita- 
mum, vel de maritagio ſatisfecerit, puniatur tamen pro tranſgreſſione per pri- 
ſonam duorum annorum. In this caſe the party being ſatisfied, the King 
may pardon the impziſonment by two years , foz that was added as a pus 
nichment exemplary, puniatur,&c. And this doth notably appear by a Charter 
of pardon which King E. 2. made after this ſtatute. Rex de gratia ſua ſpecialt 
perdonavit Godithæ, quæ fair uxor Roberti de Waldiſch, id quod ad ipſum per- 
inet, de tranſgreſſone quam ipſa Goditha feeit Agathæ, quæ fuir uxor Johannis 
de Waldiſch de Ellam, rapiendo & abdncendo Johannem fil' & hæredem 
Ichannis de Waldiſch infra ætatem exiſtentem, ch jus maritag ad ipſam Aga- 
tham pert in, unde ipſa Goditha coram domino E. quondam rege Angliæ pa- 
tre iplius regis convicta fuir, & per conſiderationem Cur' dicti patris priſonæ 
adjudicata per biennium ibidem moratura, & etiam tempus impriſonamentiĩ 

od adhue reſtat de biennio prædicto. Ideo vault idem Rex quod præfata Go- 

itha de eo quod ad ipſum pert inet pro tranſgreſſione prædicta fir quieta, & 
quod a priſona prædicta, fi pro eo quod ad ipſum regem inde —_ & non 
alia de cauſa decineatur in eadem;deliberetur. Teſte Rege apud Weſim' 8. die 
Maii anno regni ſai primo. Idee ipſa Goditha inde quieta quoad hoc, quod ad 
dominum regem inde pertinet,&c, „ | 

See moe of this matter, 3 El. Dier 201,202, 9 El. Dier 261, Muſpraves 
caſe, 16 El, Dier 323, Taverners caſe, 1 E 

The Defendant in an Appeal of murder upon not guilty pleaded, was found 
guilty of manſlaughter : and it was reſolved by the Juſtices upon conference 
between them , that the Queen might pardon the burning of the hand, foz 
that is no part of the judgement at the ſuif of the party Plaintif in the appeal, 
10 it is a collaterall, and exemplary puniſhment inflicted by the - ffatute of 
= 7. cap. 13. | „ ö 

In ſome actions wherein the ſabjec is ſole party (as appeareth by that 
which hath been ſaid) ſome things the King map pardon: ſo on the other ſide, 
where the King is ſole party, pet ſome things there be, that he cannot par- 


don. As loꝛ example; Foz allcommon nuſances, as foꝛ not repairing of bꝛidg · 


es, high⸗ways, ic. the ſuit ( fo2 avoiding. of multiplicity of ſuits., which the 
laws abhoꝛre, and that nulli magis rueri rempublicam eredicum eſt quam regi) 


is given to the King only, fo? redꝛeſle, and refo:mation thereof, but the u ing 
cannot pardon, oz diſcharge either the nuſance; oꝛ theſuitfoz the ſame; foꝛ, as 
Bracton ſaith, Non poterit Rex. gratiam facere cum injuria & damno aliorum. 


Dee Glanyill li y. cap. 17. vetſ. finem, 


Jt The 
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7 B. 4. fo. 4.12. 


37 H. 6. 4. 
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ous Relators, &c. 
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* 3 H. 8. c. 1a. &c. 


Lib. 5. fo. 30. 
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4 Prov. 20. 28. 
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29 A fl. pl. 28. 
46 E. 3.33. 

l. Com. 398. 

7 E. 6. Tit Eſtop. 
Br. 222. 


Of Pardons. Cap.1os, 


The Cuſtomer albeit the kond and ſurety be made to him to the impoyting 
of Bullion accoꝛding to the ſtatute of 14 E.3. cap. 1. yet cannot he releaſeit 
quia pro bono publico, If one bs bound in a recogniſance, ic. to the King, 
keep the peace againſt ansther by name, and generally all other Lfeges of ty 
King; In this cale, befoze the peace be bꝛoken, the King cannot pardon oz, 
leaſe the recogytſanae, although it be made oncly to him, becauſe it is toy th 
benefit and ſafety of his ſubjects, 

After an action popular be bꝛought, cam pro domino Rege,quam pro ſejph, 
acco2ding to any ſtatute, the king cannot diſcharge but his own part, and cannyi 
diſcharge the Inkoꝛmers part, becauſe by the bꝛing ing of the action he hath an jy. 
tereſt therein: but bekoꝛe acion b:ought, the King may diſcharge the whole 
(* unleſſe it be pꝛovided to the contrary by the Ac) becauſe the Inkoꝛmer canng 
bing an action oꝛ infozmatton o2tginally foz his part only, but muſt purſue 
the ſtatute: and if the action ke given to the party grieved, the King cannot 
diſcharge the ſame, 

All ſaits in the Starchamber, though crhibited by the party, are Inform. 
tions foz the King, and the King may pardon them, but after judgement (any 
dammages, it any be given) and coſts tared, the King cannot pardon them, 

a And that party which infozmeth not the King truly, is not worthy of his 
grace and fo2giveneſle , and theretoze either Suppreſſio veri, 02 expreſſio fall 
doth avoid the pardon, | 

b A man commits felony.,and is attaintcd thereof , oꝛ is abjured fo2 the ſame, 
the King pardoneth him the fclony without any mention of the attainder,'o; 
abjuration, the pardon is votd. But if a man be attainted of burglary, and by 
the generall pardon all felonics;ic, are pardoned (except all burolarics) the at; 
fainder and burglary be ercepted, as befoze is ſaid, 

The King pardoneth to A. a felony whereofhe ſtandeth indicted, oꝛ indie) 
and attainted, ic. and in truth he is iot indicted, no2 attainted,xc. this is er. 
preſſio falſi, and maketh the pardon. void, A. ts outlawed, and the King par. 
dons him the outlawꝛy, and all his goods; it is void foz the goods, fog he mul 
have a grant of them. 

If aman be indicted of felony, and the King reciteth the ſame, and pardo⸗ 
neth the felony contained in the indictment , and all outlaw2tes thereupon, if 
any be, this is a good pardon ofthe outlaw2y, though it be doubtfully alledaed, 
and the King not certainly inkozmed. 

The King may pardon one convict of hereſie, oꝛ of any other offence pnnilh: 
able by the Eccleũaſticall law. In all pꝛoceedings in the Eccleſiaſticall Court 
ex officio, the King may pardon the offence, The Bing map alſo pardon Pi⸗ 
racy upon the ſea; but by what wozd, and in what manner, ſee befoze in the 
Chapter of Piracy. | 

All the Juſtices of England being aſſembled at Ser jeants Inne in Flect 
ſtreet, when J ſerved Queen Eliz. as her Attoꝛney generall. J moved this caſs 
unto them. A man ſeiſed in fer of two mannozs, the one holden of the Queen 
by Unight ſervice in Capite, andthe other holden of a common perſon, aliencth 
both, and the Alience ſueth out a pardon fo? both, in which pardon the wozds 

are, quz de nobis tenentur in capite per ſervic' militare, ut dicitur , and after 
this pardon being tranſcripted into the Exchequer , pꝛoteſle goeth out againſt 
the Alicnee, who pleadeth the pardon, beginning his plea thus. Qubus le&is 
& audits idem A, queritur ſe colofe præmiſſorum graviter vexatum & inqui- 
eta fore, & hoc minus juſte; quia dicit quod eadem domina regina per Lite- 
ras ſuas Patentes, & e. and plead the Letters Patents of pardon, as they be 
with the ſaid clauſe of ut dicitur, and after he alieneth the mannoꝛ which in 
rei veritate was not holden: The queſtion was, whether the ſecond Alience 
map plead the truth of the matter oꝛ ought to be concluded by the pardon and 
plea of the firſt Alicnee, And firft the Juſtices had conſideration of the books 
in 29 Aſſ. pl. 3 8. 46 E. 3.3 3. Pl. Com. 398. 7 E. 6. Tit. Eſtoppel. Br. 222. And in 


the end it was reſolved by all the Juſtices, that the pleading of the pardon — 
| 0 


Cap. 105- Of Pardons. 


of alicenſe, as it is, is no concluſion fo: no moꝛe then the pardon oꝛ licenſe being 


not poſit ive 92 affirmative, but ut dicitur) is a concluſion;no moꝛe is the pleading 
of them with the clauſe of(ur dicitur)any concluſion. And toncluſtons ſhall not be 
wꝛought by inference oꝛ implication of a thing that is not direaly alledged. But 
if the par don oꝛ licenſe had been affirmative and direct without the clauſe. ut di- 
citur, it had been a concluſion, and ſo had the pleading thereof been alſo, -Laſtly, 
it was reſolred, that in caſe of the pardon oz licenſe with the tlaule ut dicitur; it 
the party confeſle the tenure that plead the lame; as to ſay, Bene & verum eſt, that 
the land is holden by Knights ſervice in Capite, and plead the pardon oz licenſe, 
this ſhall conclude : and ſome of the Barons ſaid, that accoꝛding to theſe reſolu- 
tions it hath been uſed in the Crchequer, and many pꝛeſidents be there accoꝛding⸗ 
ly: and by theſe reſolutions the Books aboveſaid (hall the better be umderſfood, 
If the King releaſc to A all debts, and in truth a and B be indebted, this ſhall 
not diſcharge B: but other wile it ts in the caſe of à ſubjca, fo? in that caſe the re⸗ 
leaſe to one dilchargeth both. | | 
It one be indebted to the Ring, il the Bing pardon oz releaſe the debt, the aci- 
on and ſuit fo2 the debt is diſcharged , and ik he patdon oꝛ releaſe the ac lon and 
ſutt, the debt is diſcharged: and ſo it ts in both theſe caſes in the caſe of a 
ubject, A 3 
12 is indicted ol treſpalle and onilawed at the ſuit of the King, Rex par- 
donavit utlegariam in eum promulgat', & cuicquid ad eum pertinet, and not- 
withſtanding the defendant ſhall make fine oz it ſeemeth that theſe woꝛds. quic- 
quid ad eum pertinet, without any reference , are too gencrall to diſpence with 
e fine. | 
fle finde alſo a diſcharge of further pꝛoceeding direded fo the Judges of the 
Court, c. (not by any pardon of the offence) but by the Kings acknowledge⸗ 
ment under the Great Seale of the parties innoeency, with commandement to 
the Judges, that in the koꝛmer p:occedings and P2oces, ac, they ſhall altogether 
ſurceaſe : whereupon the Court will award that the party (hall go fine die, and 
that there ſhall be no further pꝛoceeding againſt him: As taking one example fa; 
many. William de Melton Archbiſhop of Bozk was accuſed in the Bings 
Bench coram Rege & concilio ſuo, in Anno 3 E. 3. faʒ adherency to Edmnd 
Carle of Kent in his treaſons, whereunto the Archbiſhop pleaded not guilty ; 
and after two Writs of Venire fac. awarded, the King directed his Writ under 
the G2eat Seal to the Judges of the Kings Bench, fo this effect. Licet veneca- 
bilis pater Willielmus Archiepiſcopus Eborum, & Stephanus London Epiſcopus, 
per diverſa bt̃ia noſtra coram nobis ad ſectam noſtram implacitentur de eo quod 
ph Edmundo nuper comiti Kantiz adhæſiſſe debuerant: Quia tamen prædict. 
archiepiſcopus & Epi ſcopus de adhæſione prædict. omnino immunes reputamus: 
Vobis mandamus, quod placitis prædictis coram nobis ulterius tener omnino 
ſuperſedeatis. Teſte me ipſo apud Weſtm. 12 die Decembr. Anno Regni noſtti 4+ 
The award of the Court that is given thereupon, is very obſcryable, 21. Cujus 
brevis prætextu, conſideratum eſt, quod prædict. Archiepiſcopns eat inde fine die, 
&. Et ulterius non procedatur verſus eum. | | 
Stephen Graveſend Biſhop of London was charged with thc ſame offence in 
Parliament, Anno 3 E. 3. whence by oꝛder of Parliament the matter was refer: 
red to the Kings Bench to be tried, where he pleaded not guilty, « after was dif. 
charged ut ſ#pra,by the ſameWrit,Thels men (it may be) thought that the taking 
of the pardon ſhould be an implyed confeſſion of the fault. æ therefoze went a new 
Way: but no man that is wiſe and well adviſed will refuſe God and the Kings 
pardon how often ſo ever he may have it; fo2 there is no man but offendeth 
God and the King al every day, and the pardon is the ſafeſf and ſure way. 
Ik a man be indicted of felony, and found guilty and being in pꝛiſon the king 
may under the Gꝛeat Seale reciting the offence, tc. retain him to ſerve in his 
wars on this ſide oz beyond the ſeas : this Charter he may plead, and the Court 
ought to allow it. As fo2 example : Quidam indictatus de felonia , & inde 
culp. dicit quod Rex eum conduxit, & inde producit cartam,quod Rex eum con- 
1i 2 duxit 
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34H 6 3. 

21 E.4-46. 

2 R.3.4. lib. . 
to. 56. | 


22 Aſſ. pl. 37. 
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Of Reſtitutions. Cap.1o6, 


duxit in Vaſe. in exercitu, & dicta carta allocata fuit per curiam. But a P2ote 
ion lyeth not in that caſe : becauſea Pꝛotedion is a fozmed Writ, and canngt 
have ſuch a recitall of the truth of the caſe : and a Writs'of P2otecion lye not jg 
caſe of Felony, noꝛ is it to be allowed to any that is pꝛiſoner to the Court. 

b One indicted of felony.without any learned Countell, ſhewed fozth a Charter 
of pardon which was diſtoꝛdant to the Indictment, and alſo to his name; an 
becauſe the Court percetved that it was the Kings meaning he ſhould be pards. 
ned, he was remanded to get a better pardon, | 

c What things be requiſite to a pardon of outlawꝛy, lee the ſtatute of 5 E.; 
Cap. 12. 

1 When the parties defendants appeared to the Court to be pooꝛe, and were t 
be amerced oz fined, the Entry of ancient time was, Perdonantur per Juſte, 

1a 3. 

\ It isobſerved that Repeals by Parliament of Pardons lawfully and duly 6: 
tained, have been ſeeds of great diſcontentment, and of gvill event. 

General Pardons have been often granted at the Petition of the Common, 
fo; they know beff, where the ſhooe w2ingeth them, and wherein, and how thy 
are to be eaſed. | 

So odious was perjury, that by the law of God it was not to be pardoned; 
Non mi ſereberis ejus, &. 


CAP. CVI. 
Of Reſtitutions. 


Here is another wozk of grace and mercy, that is, when any man oz ws 
man being attainted of High Zreaſon,Petit Treaſon,ozFelony,(where 
| K yy the blood is tozrupted, xc.) 02 his 02 her heir is reſto:ed, 

And ſeeing we have foꝛmerlo ſpoken how far, and to what intent in thoſe u 
ſes , the Ring ot his grace may by his Charter of Pardon reſtoꝛe the party: we 
ſhall now treat of the reſtitution of the Delinquent , oz of his 03 her Heirs hy 
Parliament, Attainders ought to be had upon plain and direct evidence, (as bs 
foze is ſaid) foz if the party be executed, reſtitution may be had of his lands, ut. 
but not ok his lite. Generally, Reſtituere nihil aliud eſt, quam in priſtinum ſla· 
tum reducere. i 

Df reſtttutions by Parliament ſome be in blood only, (that is to make his re- 
ſoꝛt as heir in blood to the party attainted and other his anceſtozs, and not to any 
dignity, inheritance of lands, ac.) and this is a reſtitution ſecundum quid, 0 
in part. And ſome be generall reſtitutions, to blood, honours, dignities, inheri- 
tance, and all that was loſt by the attainder : and that is reſtitutio in integrum, 
with an addition ſometimes, that if ſhall be lawfull foz the party reſtoꝛed and his 
heirs, to enter, ic. Df the firſt you may reade in Dier 10 Eliz. f0,274. in Petit. 
on;and Rot. Par. 23 Eliz. oł the Carl of Arundel, ic. Df the ſecond you may reade 
15 E. z. tit, Petition 2, 3 H. 7, fo. 15. a. 10 H.. 22, 23. pl. com. fo. 1 75. Rot. Pat. 
13 H. 4. nu. o. &e. Ok both of them pou map reade plentifully in our Bookg.,and 
Parliament Rolls, and in divers of them with addition of Entry. See 1 Hl. 8. 
Kelw. 154. Sir William Oldehalls caſe. 4 H. 7. 7. Lo. Ormonds caſe. Rot. Parl. 
11 H.. nu. 42. Rich. de Haſtings caſe, and Rot · Parl. 14 E. 4. nu. 4. Sir Joh, For: 
te ſcues caſe, attainted of treaſon in 1 E. 4. &c, 

And the reaſon whereloꝛe the ing may by his Charter pardon the execution, 
and reſtoꝛe the party oz his Heirs to the lands fozfeited by the attainder, and re- 
maining in the Crown ts, foz that no perſon hath thereby any pꝛejudice; but to 

| make 
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Of Reſtitutions, 


make reſtitution of his blood he cannot do it, but by Act of Parliament, becauſe it See the firſt part 


Cap. 106. 


Hould be to the pꝛe judice of others. 

Incartis benigna facienda eſt interpretatio, in fandationibus domuũ religioſa- 

mum, hoſpitalium, & aliorum operum charicatis benignior, in teſtamentis ma- 

is benigna, in reſtitutionibus benigniſſima. a Foz it is holden in our Books, that 
in reſtitutions the King himſelk hath no favour, noz his Pꝛerogat ive any exemp⸗ 
tion, but the party reſtoꝛed is kavoured. 

b King H. 3. was intitled, ic. to the lands of William de Albo Monaſterio 
by his atta inder, and granted the ſame to Robert de Mares and his Heirs, donec 
eas reddiderit rectis hæredibus per voluntatem ſuam, vel per pacem, And albeit 
at the making of this grant William de Albo Monaſterio (being dead) could have 


* in reſpec of the attainder and coꝛruption of blood no right Heir ; yet becauſe it 


was to make reſtitution , it had a moſt benigne inferp2etation. 

William Lo, Zouche of Mortimer and Elianor his wife pzapen fo be reſtoged 
to their land of Glannor and Morgannon in Wales, the Pannoꝛ of Haveley in 
the County of Moꝛceſter, the Pannoꝛ of Teukesbury in the County of Gloce- 
ſer, being the inheritanceof the ſaid Elianor: who by the extoꝛt means of Ro- 
ger late Carle of March, were infozced to paſſe the ſame to the King by fine , in 
conſideration of ten thouſand pounds the Ring reſtozed them thereto as in their 


| fozmereſtate, 


Henry Courtney arquiſſe of Exeter and Earl of Devon, having iſſue Ed. 
ward Courtney, his only ſonne, was attainted of High Treaſon by the courſe of 
the Common law in Anno 31 H,8, and in the ſame year was alſo attainted by 
Ac of Parliament. Queen Mary by her Letters Patents bearing date 18 Sept. 
Anno 1 Regni ſui granted the Manno2s of P and O, xc, in the County of De- 
bon, c. fo the ſaid Edward Couttney and his heirs : and afterwards 5 Octobris 
in the ſame year, at a Parliament then holden, the ſaid Edward and his heirs 
were from thencefozth by authozity of that Ad reſtoꝛed and inabled only in blood, 
as well as ſonne and heir of the ſatd Loꝛd Parquiſſe his Father, as to all and 
every other collaterall and lineall anceſtoꝛ and anceſtoꝛs of the ſaid Edward, And 
that the ſeverall attainders againſt the ſaid Loꝛd Parquiſſe foz the attainder of 
the ſaid Lo2d Marquiſſe be not in any wiſe pꝛejudiciall oz burtfull fo the ſaid 
Edward oz his heirs fo2 the co2ruption of the blood only of the ſaid Edward, but 
that the ſeverall attainders and either of them be againſt him and his Yeirs foz 
the cozruption of blood only, utterly void. P2ovided alwayes that the ſaid Ac, 
ne any thing therein contained, ſhould not in any wiſe extend to give any bene: 
fit oz advantage to the ſaid Edward, ne to his heirs, to demand, claime , oz chal- 
lenge any Monoꝛs, Caſtles, ac. ne any other hereditaments whatſoever where⸗ 
unto H. 8. and E. 6, 03 either of them was ontituled, oꝛ ought to have and en joy 
byreaſon of the ſaid ſeverall attainders of the ſaid late Loꝛd Marquiſſe, oz of ei⸗ 
ther of them, Edward Courtney died ſeiſed of the ſaid Pannozs without iſſue, 
18 Septemb, Annis 3 & 4 Ph, & Mar. and Reinold Mohun, Alexander Arundell, 
John Vinian the younger , John Trelawoy Eſq; and Margaret Buller Widow, 
were his collaterall Couſins and Heirs: and whether the ſaid reſt itut ion exten⸗ 
ded to the Yeirs collaterall of the ſaid Edward, was bp the Queens command⸗ 
ment referred to the conſideration of the two Chief Juſtices Popham and Ander- 
ſon, Peryam Chief Baron, and to Egerton Atto:np, and to the Solicitoz Gene- 
rall. And it was reſolved, that by reaſon of the attainder of the Lo2d Parquiſſe; 
if there had been no Act of reffitution , the heirs collaterall of the ſaid Edward 


could not have inherited to the ſaid Edward, in reſpect of the coꝛrupt ion of the 


blood wꝛought by the ſaid attainder only: hcreupon it was objected, that when 
it was enacted, by the ſaid Act of reſtitution, that the ſaid Edward and his heirs 
thould be reſtoꝛed and inabled in blood only as ſonne and heir to his ſaid father, 
as all his anceſto2s lineall and collaterall , that the ſaid reſtitution extended on- 
ly to his heirs lineall, fo2 other heirs he could not have as long as the ſad attain- 
ders of the arquiſſe food in fo2ce, and the woꝛds of the Act of Reffitution to 
Edward and his heirs, might be ſatisfied with the heirs lineall, — 

conſideration 
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nu. 11. of Liber- 
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Stauf. pl. cor. 
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F. N. B. 66. a. 
6 21 H. 8. cap. 11. 
22 E. 3. cor. 460. 


Stanf. 167. a. b. 
Lib. 5. fo. 110. 
Lib. 5. fo. 80. 


F. N. B. 66. a. 

8 E. 2 tit. forfei- 
ture 34. 

3 E. 3. cor. 365. 
Vid. 40 E. 3.42. 
Lib. 5. fo. 1 10. 
Hoſtons caſe, 

c 8 H. s. cap. . 
See the ſecond 
part of the Inſtit. 
cap. 8. H. 6. cap. 9. 
d 31 Eliz. cap. 11. 
Vide 4 Mariæ, 

e Dier 141, 


21 Jac cap. 15. 
By the ſtatute of 
$ H. 6. cap. 9. 


Of *Reſtitutions. Cap.tog 


conſideration had of the caſe, it was (una voce) reſolved by them all, that cozy, 
tion of blood is a diſtinct penalty inflicted by law; and that the ſaid Act of reit 
tution did extend to the heirs collateral! of the ſaid Edward, (having no heirs; 
neall) as to the cleering and reſtoꝛing ol the blood, and avoiding of the coz 
tion thereof: and that it had been ſufficient if the Act had reſto2ed and en 
abled him in blood only as heir to his father, thereby he and his heirs, ag 
well collaterall as lineall, might make their deſcent, o2 reſozt from the gay, 
quiſſe (fox there was the ſtop and co2ruption) and from all other the ang, 
{02s of the ſaid Edward, lineall oz collaterall, and ex abundanti the other clayy 
alſo is added, loꝛ the moze manifeſtation hereof, - : 

Margaret Plantagenet was Daughter to George Duke of Clarence attainty 


of High Treaſon by Ac of Parliament 17 E. 4. and Siſter of Edward Ea 


of Warwick, only ſonne of the ſaid George, and Iſabel eldeſt Daughter x 
Richard Nevil Earle of Warwick and Salisbury: which Edward was at. 
fainfed of Migh Treaſon in Anno 15 Hf. 2. befoze John Carle of Drigy 
then being High Steward of England. The ſaid Margaret was by Ada 

Parliament Anno 5 H. 8. reſtoꝛed to the ſtyle, fate, name, title, honour, am 
dignity of the Counteſſe of Salisbury, (the was the laſt of the ſirname g 
Plantagener) which Ac is very well penned , and wozthy the reading ſoz may 
reſpects, and the Pꝛeamble thereof, inter alia. = 

Wils ofreftitution may begin in the Parliament, either in the Houſe of Cin 
mons, oꝛ in the Lo2ds Houſe. 

a There be alſo other kinds ol Reſtitutions to be treated of amongſt the Pleas 
of the Crown, as Reſtitution of goods upon an Appeal, whereof you ſhall reate 
in Stanford with this addition. Vide lib, 5+ fo. 1 10. a. 21 E. 4. 10. 

b And by the Statute of 21 H. 8. cap. 11. Reſtitution is fo be granted upon 
an Indictment, ac. Foy by the Common law the party ſhould not be reſts 
red to his goods upon an Indictment (becauſe it is the ſuit of the King) 
albeit the enqueſt found that the party had made freſh ſuit. But reſtitution un 
to be made upon an Appeal which is the ſuit ok the party. 1 50 

See Stanford alſo fo. 157, a. b. whereunto you map adde Lib. 5. fo. 110. 
& lib. 6. fo. 8o. where you ſhall finde, that though this ſtatute of 21 H. 8. ſpeak 
only of the party robbed, yet his executoꝛs are within the ſtatute, and ſo ar 
his Adminiſtratozs. Fo? it is a beneficiall law, and giveth a moze ſpeedy 
remedy to the party robbed, ac. then the Common law gave by way of appeal 
and theretfo2e ought to be conſtrued benefictally. 

Vide the Regiſter 68 b. that in ſome caſes when the ing ought ex mericoju- 
fticiz to make reſtitution to the party: yet fo; the honour of the King the 
Writ ſaith, ſine dilatione reftituas de gratia noſtra ſpeciali, which derogate 
nothing from the right of the Subject > when right is accompanied with 
grace, 

Laftly.thereare other lawes concerning Reffitutions of another kind. c As by 
the ffatufe of 8 H. 6. reſtitution is to be made, when he that hath an eſtate of 
inheritance oꝛ freehold is diſſeiſed by fo2cible entry oꝛ fo2cible deteyner. By the 
ſtatute of 3x Eliz. there ſhall be no reſtitution by the ſtatute of 8 H. 6. up⸗ 
on an indictment of fozcible entry oz fo2cible deteyner, where the defendant 
hath been thꝛee whole years together beloꝛe the day of ſuch indictment e in quiet 
poſſeſſion, and his eſtate not ended, acco2ding to the true meaning of a P20 
viſo in the ſaid Statute of 8 H. 6. as it is declared by ths ſaid Act of 31 
Elizabeth. | 

By the ſtatute of 21 Jac. Regis, ſuch Judges, Juſtices, o: Juſtice, as 
are enabled to give reſtitution of poſſeſſion unto tenants of any eſtate of 
freehold, ac. ſhall by reaſon of this Act of 21 Jac, have the like and the ſame 
authoꝛity upon indictment of ſuch fo2cible entries oꝛ fozcible with-holdings be- 
foze them duly found, to give like poſſeſſion unto tenant fo2 peares, tenant 


by copie of Court Roll, guardens by Knights ſervice, tenants by Elegit, Sta⸗ 


tute Perchant, oz by ſtatute Staple, And 
| | n 
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And foꝛ as much (as it hath been ſaid) no reffitution ought to be made where 
the defendant oꝛ party indicted in caſe of freehold hath been in poſſeſſion by the 
ſpace of thꝛer whole years, xc, they having the like and ſame authoꝛity in caſe of 
tenant foꝛ years, tenant by copie of Court Noll, and other the tenants above na- 
med, cannot give reſtitution oꝛ polleſſion, where the party indiced hath been in 
quiet poſſeſſion by the ſpace of thꝛee whole years. Nota, this Ad of 21 Jac, ex- 
tends not to a Garden in Soccage, noꝛ to a Garden oz Keeper of a Park: net- 
ther (as ſome hold) doth it extend to him, that by a laſt Will hath an intereſt in 
lands oz tenements untill debts and legacies be paid, becauſe certain tenants be 
particularly nominated, and this is caſus omiſſus. But thts being a benefictall 
law to reſtoꝛe him, that right hath;to his poſſeſſion of lands, xc, whereof he was 
wong kully by fozce diſpoſſeſt, o2 by fozce withholden, xc. and being in like caſe 
and equall miſchicf, others do hold, that this Ac ertendeth to this caſe of ſuch a 
deviſee, rc. and ſo it is fo2 a tenant fo a year, 02 foz an halfe, o2 thꝛec quarters 
of a year. 

See the ſtatute of 3a H. 8. cap. 3. where the particular tenant charged with 
mote then the land is woꝛth, may after his term expired hold over untill he be ſa- 
tisfied, ic. in equall caſe with ſuch a deviſee. 

Nota, there be divers pꝛeſidents in the Chancery fo2 reſfitution by Writ fo by 
made after execution upon a Statute ſtaple. 

Anno 25 H. 6. Erecution was ſued upon a Statute ſtaple, and fo: that no cer⸗ 
tificat of the ſtatute, tc. appeared of Recoꝛd, the Conuſoꝛ had a Writ of Super- 
ſedeas out of the Chancery with reſtitution to be made; and the fo2me of this 
Writ appeareth ina Regiſter M. S. in the Chancery. 

In the caſe of Sir Robert Gardner in the time of Sir Thomas Bromley Lozd 
Chancello2, after a Superſedeas granted, execution was done upon a Statute ſta⸗ 
ple, whereupon a Superſedeas was granted with reftitution reciting the ſpeciall 
matter. | 

There is another pꝛeſident in 33 Eliz. in the caſe of one Carranc , (but there 
the Writ recited no ſpeciall cauſe, but pro diverſis cauſis & conſiderationi bus.) 
aSuperſedeas with reſtitution was awarded. 


FINIS. 
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* Reſtitution s? 
another kinde, 
whercot we re- 
membcr no Book 
caſe, 


PP 
Wise e 


Hus have we by the great goodneſſe of Almighty 
\ © God, Per variis caſus, per tot aiſcrimina rerum, 
brought this work concerning High treaſon, and 
Taz Other Pleas of the Crowne , or Criminall cauſes, 
andof Pardons; and Reſtitutions to a” concluſion; 


yz 


1 5 the laws theinſelves,” that no Country in the 
Chriſtian World have in criminall caſes, of higheſt nature, as of 
ſuch e 
and al 


being rightly underſtood, and duly executed, to the great honour | 


of the King, and of the Laws, and the happy ſafety of all his lo- 
vingand loyall ſubjects. 
Now ſeeing Iuſtitia eſt duplex, viz. ſevere puniens, & were pre- 
| ceniens; that is, Iuſtice ſeverely, puniſhing, wheraof we have ſpoken, 
and truly preventing, or preventing.juſtice,(queggh!c deſideratur) for 
we have ſpoken onely of the former; wee will therefore at this 
place (for a concluſion) point at the other with a direction how it 
| may be effected. 
True it is, that we have found by wofull experience, that it is 
{ not frequent and often puniſhment that doth prevent like offences, 
Melior eft enim Tuſtitia were preveniens , quam ſevere puniens, agreeing 
| with the rule of the Phyſitian for the ſafety of the body, Præſtat 
| cavtela, quam medela: and it is à certain rule, that Videbis ea ſæpe 
committi, que ſæ pe vindicantur; Thoſe offences are often committed, 
that are often puniſhed: for the frequency of the puniſhment makes 
| it ſo familiar as it is not feared. For example, what a lamentable caſe 
it is to ſee ſo many, Chriſtian men and women ſtrangled on that cur- 
{ed tree of the gallows , inſomuch as if in a large field a man 
might ſee together all the Chriſtians, that but in one year, through- 
out England, come to that untimely and ignominious death, i 
there were any ſpark of grace, or charity in him, it would make 
his heart to bleed for pity and compaſſion. (Bur here leave to Divines 
toinform the inward man,who being well informed, verbo informante, 
the outward man will be the eaſilier reformed , virga reformante.) 
This preventing Iuſtice conſiſteth in three things. Firft, in 
the good education of youth, and that both by good inſtruction 
of them in the grounds of the true religion of Almighty God, and by 
learning ſome knowledge or trade in their tender years, ſo as there 
ſhould not be an idle perſon , or a * begger, but that every childe, 
K k male 


Juſtice divided. 


Regula, 


Sta, perlege, ploræ 


Seneca li. 1. De 
Clem. cap. 24. 
Non minus princi- 


f pi tur pia ſunt 


multa ſupplicia, 
quam medico mul- 
ta funera. 


Regula. 


Non morbus ple 
riſque, ſed morbi 
neglecit curatio 
corpus inter ficit. 
Deut. 15.4. 
Non erit omnius 
ind igens & nen- 
dlicus inter vot, ut 
benedlicat tibi Do- 
mins, 


Dtioſus nihil co- 
gitat aiſi de ver · 
tre, & venere. 


See before Ca. of 
Pardon fo. 236. 


Pſal. 38. 11. Miſe- 
ricordia Domini 
prevemet me. 

x Maccab.6.27. 
Nift preveneris 
illis, majora am 
bec fac ient, & non 
poteris tus obti- 
ere. 


e Epilogue. 


male or female, whoſe parents are poor, might at tlie age of f 
ven years earn their own living: fox Ars fit quod 2 teneris i 
conjungitur annis : and this, for the time to come, would undo 
edly by preventing Iuſtice avoid idleneſle in all, (one of the foulay 
farall channels that lead into mare mortuum) and by honeſt try, 
cauſe them robecomegood members inthe Common- wealth. 

Secondly, inthe execution of good laws: True it is that there k 
good laws already to puniſh idleneſſe, but none of ſufficient fy, 
or effect to ſet youth, or the idle on work, : 

| Thirdly, that foraſmuch as many doe offend in hope of Purdy 
that Pardons be very rarely granted, for the reaſons in the Chapy 
of Pardons expreſſed. 

Bur the conſideration of this preventing Iuſtice were worthy d 
the wiſdome of a Parliament, and in the mean time expert and if 
men to make — for the ſame, as the Text ſaith , «t benedicg 
eis Dominus. Bleſſed ſhall he be that layeth the firſt ſtone of this bui. 
ding, more bleſſed that proceeds in it, moſt of all that finiſherh it, t. 
the gloryof Cod, and the honour of our King and Nation. | 


3 & 4 E. G. ca. g. in the Preamble. Imprimis intereſt reipublice, ut pax in regns conſervetur, & quæcunque paci advtiſi 


tur provide declinentur. 1 Mar. cap. 12. 32 H. 8. ca. . Ste the Fourth part of the Inſtitutes, fo.z1 2.b. 


Et pergrata Deus bi hac otia fecit, 
Optimus eſt patrie jura referre labor, 


Deo gloria, & gratia, 


